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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,392) 


In re WILLOW CROSSING DAIRY FARM, INC. AMA Docket No. M 
36-2. Decided September 2, 1970. 


Petitioner not a producer-handler—Risk sharing not established—Dismissal 


The market administrator’s determination that petitioner does not meet the 
order’s definition of “producer-handler” and is therefore not entitled to 
exemptions provided for a producer-handler is affirmed for the reason 
that petitioner does not carry as a personal enterprise and risk the care 
and management of the cows and other resources necessary to produce 
the milk handled. 


Costello & Snyder, Greensburg, Pa., for petitioner. 
John Sandor for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.). 
It was instituted by a petition filed May 7, 1969, by Willow Cross- 
ing Dairy Farm, Inc., a handler under the Eastern Ohio-Western 
Pennsylvania Milk Order (7 CFR Part 1036). Petitioner com- 
plains of a ruling of the market administrator, the agency admin- 
istering the order, that petitioner does not meet the order’s defini- 
tion of “producer-handler”, and is therefore not entitled to ex- 
emptions provided for a producer-handler. 


1007 
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Respondent, the Consumer and Marketing Service, United 
States Department of Agriculture, filed an answer June 6, 1969, 
supporting the ruling of the market administrator. 


An oral hearing was held in Pittsburgh, Pennsylvania, on 
August 19, 1969, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners of the Department. David J. Snyder, of 
Costello & Snyder, Attorneys at Law, Greensburg, Pennsylvania, 
appeared as counsel for petitioner. John H. Sandor, Office of the 
General Counsel of the Department, appeared as counsel for 
respondent. 


After the hearing, petitioner filed proposals, etc. on October 9, 
1969. Respondent filed proposals, etc. on November 17, and peti- 
tioner replied December 12, 1969. The hearing examiner issued 
a recommended decision upholding the market administrator. 
Petitioner filed exceptions and requested oral argument which was 
held before the Judicial Officer in Washington, D. C., August 18, 
1970. 


FINDINGS OF FACT 


1. Order No. 36 (7 CFR 1036) issued under the act contains 
the following definition of “producer-handler” : 


“Producer-handler means any person who operates a dairy 
farm and a distributing plant ... Provided, That such person 
provides proof satisfactory to the market administrator that 
the care and management of all the dairy animals and other 
resources necessary to produce the entire volume of fluid milk 
products handled .. . are the personal enterprise and risk of 
such person” (Except for “Provided” emphasis supplied). 


2. Petitioner, a Pennsylvania corporation of Greensburg, Penn- 
sylvania, at its “dry lot” feeds and milks between 85 and 105 
cows. It processes the milk and sells it at retail in half-gallon 
jugs. The “dry lot” is an area covered by concrete and there is 
no pasturage. 


3. Petitioner does not own the cows it feeds and milks but leases 
them from different dairy farmers. The cows are delivered to 
petitioner at petitioner’s expense on the fourth day of lactation 
and are returned to the lessors on the 305th day of lactation. If 
a cow runs dry before the latter time or if petitioner determines 
a cow is unfit for production the cow is returned to the lessor. 
Loss of a cow from death is the lessor’s loss although veterinary 
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costs during the lease period are borne by petitioner. Petitioner 
pays the owners of the cows a flat rate per hundredweight for the 
milk obtained from the cows. 


4. When the cows are not being fed and milked at petitioner’s 
dry lot petitioner has nothing to do with them—the breeding of 
the cows, taking care of the calves, sale of calves, health of the 
cows, etc., being the responsibility of the owner. 


5. By letter dated October 24, 1968, Deputy Market Adminis- 
trator William Kidd asked petitioner to submit a copy of the 
“lease agreement, contract, etc., which covers the arrangement 
between the corporation and the owners of the cows. . .”, calling 
attention to the order definition of “producer-handler.” 


6. By letter dated December 17, 1968, Mr. Kidd wrote petitioner 
that based on a “review of the leasing arrangements, it is our 
determination” that petitioner did not meet the order “producer- 
handler” definition, and asking it to file reports required of han- 
dlers. 


7. By letter dated December 20, 1968, Daniel J. Snyder, attorney 
for petitioner, wrote Mr. Kidd that it “is our opinion that” peti- 
tioner “does meet this definition and, therefore, that no monthly 
reports are required”, and that “to eliminate any possible question, 
we have prepared a new lease... and will be in touch with you 
later about this.” 


8. When no report for December had been received, on January 
2, 1969, Mr. Kidd wrote petitioner that reports were required of 
producer-handlers as well as handlers and requested a report for 
December. After such report had been filed, on January 15, 1969, 
Mr. Kidd billed petitioner for December, stating in the transmittal 
letter, inter alia: “The enclosed billing for December is based on 
the market administrator’s determination that Willow Crossing 
does not meet the definition of “producer-handler” as defined in 
the order. This is the case as long as you operate under an agree- 
ment which to any extent shares the risks with the owners of the 
cows.” 


9. On February 14, 1969, Mr. Kidd wrote petitioner that the 
determination mentioned in two earlier letters applied to its status 
since the inception of the order and requested reports for July 
through November 1968 and January 1969. 


10. By letter dated February 18, 1969, Mr. Snyder wrote Mr. 
Kidd, enclosing a new lease form, reasserting petitioner’s position 
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that it qualifies as a producer-handler and refusing future requests 
for reports. 


11. By letter dated April 10, 1969, Market Administrator W. W. 
Hurwitz wrote Mr. Snyder that it was the determination of the 
market administrator that the new lease did not qualify petitioner 
as a producer-handler ; that a “similar decision was made concern- 
ing an earlier lease agreement”; that petitioner was first advised 
that it did not qualify on December 17, 1968; and that it was 
again requested to file reports and make payments under the order. 


12. Petitioner has filed no reports under the order except 
producer-handler report forms for July and October 1968, and a 
pool handler report for December 1968 (Tr. 60). 


CONCLUSIONS 


We conclude that the market administrator and the hearing 
examiner are correct in their view that the petitioner is not a 
producer-handler under the definition of “producer-handler” 
(Finding of Fact 1). 


The definition requires that, to qualify, a person must operate 
“a dairy farm” and must provide proof satisfactory to the market 
administrator that “. .. the care and management of all the dairy 
animals and other resources necessary to produce the entire volume 
of fluid milk products handled . . . are the personal enterprise 
and risk of such person” (Emphasis supplied). 


Even assuming that petitioner operates a “dairy farm”, which 
is quite an assumption, it is plain that the dairy farmers who own 
the cows suffer the risks of the cows going dry and dying even 
when the cows are under lease and on the petitioner’s premises. 
Too, the petitioner has no responsibilities for the care of the 
cows, the breeding of the cows, the health of the cows or any 
other risk involving the cows when they are not under lease and 
being fed and milked at petitioner’s dry lot. 


We think it clear, then, that petitioner does not carry as a per- 
sonal enterprise and risk the care and management of the cows 
and other resources necessary to produce the milk handled. Most 
of the risk is borne by the farmers who own the cows. 


Petitioner complains that the market administrator gave no 
reasons for his determination that the petitioner did not have 
producer-handler status. Accordingly, says the petitioner, the 
determination should be set aside. 
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Finding of Fact 8 shows that risk sharing was the basis for 
petitioner’s failure to qualify under the definition before petitioner 
had presented the second lease form. Finding of Fact 11 shows 
that this was referred to, on April 10, 1969, as a “similar decision” 
after the second lease had been considered. At the hearing, 
Market Administrator Hurwitz testified rather clearly that risk 
sharing was the reason or basis for the determination (Tr. 82-84). 
So the record shows that the reason for the determination was 
given to petitioner and its attorney both before and at the hearing. 


What petitioner is apparently urging is that the determination 
was not in the nature of an opinion with some particularization 
and articulation. We think that this was not necessary. And, at 
any rate, petitioner had a de novo hearing in the matter in this 
proceeding. Procedural due process has been afforded petitioner. 


ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


Copies hereof shall be served on the parties and the market 
administrator. 


(No. 13,393) 


In re COUNTRY LAD Foops, INC. AMA Docket No. M 7-1 Ga. De- 
cided September 28, 1970. 


Denial of application for interim relief and oral argument thereon 


Petitioner’s application for interim relief pending final ruling upon the merits 
of its petition is denied where irreparable injury is not established or 
where a favorable decision on the merits is doubtful. Where oral argu- 
ment upon the application for interim relief and the reply would not 
serve a useful purpose, the request therefor is denied. 


Swertfeger, Scott, Pike & Simmons, Decatur, Ga., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
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Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


Petitioner complains of provisions of Order No. 7 (7 CFR Part 
1007), regulating the handling of milk in the Georgia marketing 
area, whereby the skim milk in a product it manufactures and 
distributes is priced and regulated under the order so that peti- 
tioner becomes a “partially-regulated” handler and is required to 
make payments to the producer-settlement fund under the order 
and to the market administrator of the order for administrative 
expenses. 


With its petition petitioner filed an application for interim relief 
pending final ruling upon the merits of its petition. Its applica- 
tion alleges that if such relief is not granted, petitioner “. . . will 
. . . Suffer irreparable injury in that petitioner will be required 
to either raise the price of its product, thereby losing its low- 
income market, or absorb the extra cost, thereby operating at a 
very little or no profit.” Petitioner apparently has requested oral 
argument not only in connection with its case on the merits but 
also with respect to its application for interim relief. Respondent 
filed a reply to the application. 


The provisions of the order alleged to be invalid were added by 
amendments (35 F.R. 6849) issued April 27, 1970 effective May 1, 
1970, after notice, hearings, briefs, findings, decisions, etc. At 
this initial step of this proceeding, then, petitioner has a heavy 
burden to show a reasonable certainty or likelihood of winning on 
the merits, a requirement for the issuance of a preliminary injunc- 
tion in a court proceeding. See, e.g., Virginia Petroleum Jobbers 
Association v. F.P.C., 259 F.2d 921, 925 (1958). The request for 
interim relief herein is comparable to an application for a pre- 
liminary injunction in a court proceeding. We conclude that peti- 
tioner has not made the required showing. 


We cannot agree either that petitioner has made out a case of 
irreparable injury if interim relief is not granted. The bare 
allegations that it will lose some business, or some profit, pending 
the outcome of the case on the merits are vague and speculative. 
See In re Breuninger Dairies, In re Baldwin-Frankford Dairies, 
26 A.D. 451, 452 (1967). In any event, if petitioner should suc- 
ceed on the merits, any monies paid by petitioner into the producer- 
settlement fund may be refunded to petitioner from that fund. 


Even if we found herein that petitioner had established the 
claimed irreparable injury absent interim relief, we have serious 
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doubts whether the application would be granted in view of the 
possibility of adverse effects of a serious nature upon the pro- 
ducer and public interests. See, e.g., In re Mills Dairy Products, 
et al., 19 A.D. 1 (1960) ; In re Association of Ice Cream Manufac- 
turers of New York State (Southern Regional Group) and Others, 
15 A.D. 1191 (1956) ; In re Crescent Creamery Co., 11 A.D. 693 
(1952). Cf. Yakus v. United States, 321 U.E. 414, 440-44 (1944) ; 
Virginian Railway Co. v. System Federation, 300 U.S. 515, 552 
(1987) ; Bay Petrolewm Corporation v. Corporation Commission 
of Kansas, 36 F. Supp. 66 (D. Kan. 1940). 


We do not believe oral argument upon the application for 
interim relief and the reply would serve a useful purpose and the 
request is denied. 


The relief requested by the application is denied and the appli- 
cation is dismissed. 
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(No. 13,394) 


In re J. H. KENT, THE KENT COMPANY, and EDWARD C. EPPERSON. 
CEA Docket No. 187. Decided September 1, 1970. 


Stay order vacated—After court decision 


As the Court of Appeals for the Fifth Circuit, on May 14, 1970 (29 A.D. 
546), affirmed the Judicial Officer’s decision and order of June 6, 1969, 
the stay order is vacated and the order to all contract markets to refuse 
all trading privileges to respondents for a period of 90 days contained 
in the order of June 6, 1969 (28 A.D. 656) shall be effective on October 
5, 1970. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), an order was issued June 6, 1969, ordering all 
the contract markets to refuse all trading privileges to respondents 
for a period of 90 days. Respondents filed an appeal of the order 
of June 6, 1969, in the United States Court of Appeals for the 
Fifth Circuit and on June 19, 1969, the order of June 6, 1969, was 
stayed pending the outcome of respondents’ appeal. On May 14, 
1970, the Court affirmed the order of June 6, 1969. Accordingly, 
the stay order of June 19, 1969, is hereby vacated and the order 
to all contract markets to refuse all trading privileges to respon- 
dents for a period of 90 days contained in the order of June 6, 
1969, shall be effective October 5, 1970. 
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(No. 13,395) 


In re JACK C. FLORA. CEA Docket No. 174. Decided September 
14, 1970. 


Misuse of customer’s funds—Cease and desist—Denial of trading 
privileges—Stipulation 


Respondent is ordered to cease and desist from (1) using any funds held by 
any futures commission merchant for any customer, as belonging to any 
person other than the customer for whom such funds are held and (2) 
causing any futures commission merchant or depository to use any such 
funds as belonging to any person other than the customer for whom such 
funds are held. All the contract markets shall deny all trading privileges 
to respondent for a period of two years. 


Earl L. Saunders for Commodity Exchange Authority. 
Sidney C. Hamper, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969), instituted by a complaint and notice of hearing issued 
on July 9, 1970, under sections 6(b) and 6(c) of the Act (7 
U.S.C. 9 and 13b, Supp. IV, 1969). The respondent is charged 
with violating sections 4d and 9 of the Act (7 U.S.C. 6d and 13, 
Supp. IV, 1969), and sections 1.20 and 1.21 of the regulations 
thereunder (17 CFR 1.20 and 1.21). 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b) ), in which he (1) admits the facts hereinafter 
set forth in paragraphs 1 and 2 of the Findings of Fact, (2) ad- 
mits, for the purposes of this proceeding and for such purposes 
only, the facts hereinafter set forth in paragraph 3 of the Findings 
of Fact, (3) waives the report of the Hearing Examiner, and (4) 
consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, Jack C. Flora, an individual, was at all times 
material herein up to on or about March 17, 1970, an agent or 
employee of Simeral Commodities, Inc., which at all such times, 
was a registered futures commission merchant under the Com- 
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modity Exchange Act, trading in commodity futures on contract 
markets for the accounts of customers. 


2. At all times material herein, N. E. Hess was a customer of 
Simeral Commodities, Inc., and the said firm held sums of money 
for him, representing deposits of margin by and trading profits 
accruing to him. 


3. On March 2, 1970, the respondent, acting without the knowl- 
edge or consent of N. E. Hess, caused Simeral Commodities, Inc., 
to draw a check (numbered 1290) on the firm’s segregated bank 
account for customers’ funds, to the order of N. E. Hess in the 
sum of $6,000.00, and to debit such check to said Hess’ account at 
Simeral Commodities, Inc. Thereafter, the respondent forged the 
endorsement of N. E. Hess on such check, negotiated it, and used 
the proceeds for the respondent’s own use and benefit. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondent vio- 
lated sections 4d and 9 of the Commodity Exchange Act, and sec- 
tions 1.20 and 1.21 of the regulations thereunder. The complainant 
states that the administrative officials of the Commodity Exchange 
Authority have carefully considered the stipulation submitted by 
the respondent. The administrative officials believe that the 
prompt entry of the proposed order would constitute a satisfactory 
disposition of this case, serve the public interest and effectuate 
the purposes of the Act. The complainant recommends, therefore, 
that the stipulation be accepted and the proposed order be issued. 
It is concluded that the complainant’s recommendation should be 
adopted. 


ORDER 


(a) The respondent, Jack C. Flora, shall cease and desist from 
(1) using any funds held by any futures commission merchant 
for any customer, as belonging to any person other than the 
customer for whom such funds are held, and (2) causing any 
futures commission merchant or depository to use any such funds 
as belonging to any person other than the customer for whom 
such funds are held. 


(b) The respondent, Jack C. Flora, is prohibited from trading 
on or subject to the rules of any contract market for a period of 
two years, and all contract markets shall refuse all trading privi- 
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leges to the respondent during this period, such prohibition and 
refusal to apply to all trading done and all positions held by the 
respondent, directly or indirectly. 

The cease and desist provisions of this order set forth in para- 
graph (a) above shall become effective upon the date of service 
of this order upon the respondent. 

The period of the denial of trading privileges to the respondent 


specified in paragraph (b) above shall become effective on the 
thirtieth day after the date of entry of this order. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 
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in commerce and for issuing insufficient funds checks in purported 
payment thereof. 


Blaine Fielding for complainant. 
Franklin & Franklin, Jourdanton, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint and notice of hearing (hereinafter 
called the complaint) filed on April 17, 1970, by the Packers and 
Stockyards Administration, United States Department of Agricul- 
ture. The complaint charged that respondent on certain dates and 
in specified transactions, purchased livestock in commerce and 
failed to pay when due the purchase price of the livestock, and in 
purported payment for livestock purchased in commerce, issued 
checks or drafts which were returned unpaid by the bank on which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account on which such checks or drafts were 
drawn. 


Respondent filed an amended answer on August 18, 1970, in 
which it admitted the jurisdictional allegations of the complaint, 
neither admitted nor denied the remaining allegations, waived 
oral hearing, and the report of the Hearing Examiner, and con- 
sented to the issuance of a specified order with findings of fact 
and conclusions based upon the allegations contained in the com- 
plaint. Complainant has recommended that the cease and desist 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Atascosa Packing Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Pleasanton, Texas 78064. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter; and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 


2. (a) Respondent during the period from November 11, 1969 
to December 2, 1969 in 4 separate transactions as set forth in 
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paragraph II of the complaint purchased livestock in commerce 
and failed to pay, when due, the full purchase price thereof. 


(b) Respondent during the period from November 11, 1969 
to November 25, 1969 in 3 separate transactions as set forth in 
paragraph III of the complaint purchased livestock in commerce 
and in purported payment therefor issued checks or drafts which 
were returned unpaid by the bank on which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account on which such checks or drafts were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 202 (a) 
of the Act (7 U.S.C. 192(a)), and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b)). Inasmuch as respondent has con- 
sented to the order set forth below and complainant has recom- 
mended that such order be issued the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) failing to pay, when due, the full purchase price of 
livestock purchased in commerce; and (2) issuing checks or 
drafts in payment for livestock purchased in commerce without 
maintaining sufficient funds on deposit in the bank account on 
which they are drawn to pay such checks or drafts. 


Such order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 18,397) 


In re JOHN DEVILLE. P&S Docket No. 4288. Decided September 
14, 1970. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks or drafts in payment of 
livestock purchased in commerce and failing to pay, when due, the full 
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purchase price of such livestock, and suspending him as a registrant 
under the act for a period of 30 days. 


John M. Powell for complainant. 
Garland & DeJean, Opelousas, La., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on February 3, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on July 28, 1970, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) John DeVille, hereinafter referred to as the respondent, 
is an individual whose address is Opelousas, Louisiana. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in 
paragraph II of the complaint, purchased livestock in commerce, 
and in purported payment therefor, issued checks which were 
returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which said checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph II of the complaint, purchased live- 
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stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


3. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
III of the complaint, purchased livestock in commerce, and as of 
the date of issuance of the complaint has failed to pay the full 
purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the 
Act, (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by the respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts; 
and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day of service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,398) 


In re DUANE JOHNSON. P&S Docket No. 4341. Decided September 
14, 1970. 


Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks or drafts in payment of 
livestock purchased in commerce, failing to pay when due the full 
purchase price of such livestock and failing to keep adequate records, 
and suspending him as a registrant under the act for a period of 15 
days and thereafter until no longer insolvent. 
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Dona Kahn for complainant. 
Fugina, Kostner, Ward, Kostner & Galstad, Arcadia, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on July 16, 1970, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the 
financial condition of the respondent does not meet the require- 
ments of the Act, and charging respondent with violations of the 
Act and the regulations thereunder (9 CFR, Part 201), hereinafter 
referred to as the regulations. 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for no other purposes, consents to the issuance, without fur- 
ther notice, of a specified order containing findings of fact and 
conclusions based upon the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Duane Johnson, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at Et- 
trick, Winconsin. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying and selling livestock in commerce for 
his own account and registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 


3. Respondent’s current liabilities presently exceed his current 
assets and he is unable to meet his current obligations as they 
come due in the usual course of business. As of March 31, 1970, 
respondent’s current liabilities ($126,159.86) exceeded his cur- 
rent assets ($16,919.16) by $109,240.70. 


4. Respondent, in connection with his operations as a dealer, 
during the month of March 1970, in 5 separate transactions as set 
forth in paragraph III of the Complaint, purchased livestock in 
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commerce, and in purported payment therefor, issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


5. In connection with the transactions referred to in Finding 
of Fact 4 above, respondent has failed to pay the full purchase 
price of the livestock. 


6. Respondent, during the year 1970, in connection with his 
business as a dealer under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business, in that respondent failed to keep a 
general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth. 


CONCLUSIONS 


By reason of the facts set forth herein, respondent is insolvent 
within the meaning of the Act (7 U.S.C. 204), and has violated 
sections 312(a) and 401 of the Act (7 U.S.C. 213(a) and 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondent, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer, shall 
(1) cease and desist from issuing checks or drawing drafts in 
payment for livestock purchased without having and maintaining 
sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks or drafts; and failing to pay, when due, 
the full purchase price for livestock purchased; and (2) keep such 
accounts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in his operations as a dealer, includ- 
ing a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth. 


Respondent’s registration as a dealer is suspended for a period 
of 15 days and thereafter until such time as he demonstrates he is 
no longer insolvent. When he so demonstrates a supplementary 
order will be issued terminating this suspension after the 15-day 
period. 


This order shall become effective on the sixth day after service 
upon the respondent. 
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(No. 13,399) 


In re C. B. MCCALL, d/b/a SOUTH TEXAS LIVESTOCK ORDER BUYING 
Co. P&S Docket No. 4298. Decided September 14, 1970. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded. 


Joseph W. Sharp for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint and did not file exceptions to the hearing 
examiner’s recommended decision based on the default in the 
filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy upon 
respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 4, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, registered as a market 
agency and dealer under the Act, was charged with operating as 
a market agency without furnishing the required bond. 


Copies of the complaint and the rules of practice were served 
on respondent on March 138, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
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requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. Respondent has filed nothing. 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a recommended decision on April 27, 
1970, without further investigation or hearing, pursuant to Sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, C. B. McCall, is an individual doing business 
as South Texas Livestock Order Buying Co., whose address is 1543 
Babcock Road, San Antonio, Texas 78201. He is, and at all times 
material herein was, engaged in the business of buying livestock 
in commerce on a commission basis, and registered under the Act 
as a market agency to buy livestock in commerce and as a dealer 
to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the Act was termi- 
nated on February 19, 1960. He was personally notified of the 
bonding requirements in July 1969, and was notified of them in 
writing on or about August 26, 1969. He was further notified that 
he must file a bond if he continued his livestock operation, and 
that failure to file the bond would constitute a violation of the 
bonding requirements under the Act. Notwithstanding such no- 
tice, respondent has continued to engage in business as a market 
agency buying livestock in commerce on commission without 
filing and maintaining the required bond. 


PROPOSED CONCLUSIONS 


By continuing to operate as a market agency without the re- 
quired bond, as found above, respondent has wilfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30), for which 
the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
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and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,400) 


CARL L. PHILLIPS v. HAROLD BRUCE and NEVADA LIVESTOCK COM- 
MISSION COMPANY. P&S Docket No. 4199. Decided Septem- 
ber 14, 1970. 


Payment of proceeds to consignor absent knowledge of unpaid seller— 
Death of respondent Harold Bruce—Dismissal 


Market agency not liable to seller where market agency paid consignment 
proceeds to consignor absent knowledge of unpaid seller. Complaint also 
dismissed as to Harold Bruce, deceased, as the act does not authorize 
issuance of a reparation order against a deceased respondent. 


Complainant pro se. 
Diehl, Recanzone & Evans, Fallon, Nev., for Nevada Livestock Commis- 
sion Company. 
Dean A. Gardner, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a Complaint filed on January 29, 1969, in which complainant seeks 
reparation in the amount of $4,150.00, alleged to be the purchase 
price of 14 bulls which he sold to Harold Bruce, which bulls were 
resold for Bruce’s account by respondent Nevada Livestock Com- 
mission Company at its stockyard. 


A copy of the Complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Administration of the 
Department and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent Nevada Livestock Commission Company on June 25, 
1969. Harold Bruce died on May 22, 1969 and no representative 
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of his estate was served with either a copy of the Complaint or 
the investigation report. A copy of the investigation report was 
served on complainant on June 23, 1969. 


Respondent Nevada Livestock Commission Company filed an 
answer on July 28, 1969, in which it admits the sale but contends 
that Harold Bruce “had every indicia of ownership of said animals 
by reason of the fact that the brand inspection had cleared through 
the State of Idaho as well as through the State of Nevada.” This 
respondent requested an oral hearing which was held at Ogden, 
Utah on January 28, 1970. Dean A. Gardner, Office of the General 
Counsel of this Department was Presiding Officer. Complainant 
appeared at the hearing pro se and the Commission Company was 
represented at the hearing by S. H. Routson, Supervisor of the 
Nevada State Bureau of Livestock Identification. This respondent 
filed a brief prepared by its attorney, Mario G. Recanzone, Fallon, 
Nevada. 


FINDINGS OF FACT 


1. Complainant, Carl L. Phillips, an individual, owns and op- 
erates a ranch near Aberdeen, Idaho. 


2. Respondent Nevada Livestock Commission Company, here- 
inafter referred to as the Commission Company, a corporation 
with its principal place of business located at Fallon, Nevada, was 
at all times material herein engaged in the business of a market 
agency, registered with the Secretary of Agriculture to buy and 
sell livestock on a commission basis at the Nevada Livestock Com- 
mission Company stockyard, Fallon, Nevada, a posted stockyard 
under the Act, hereinafter referred to as the stockyard. 


3. Harold Bruce, deceased, Twin Falls, Idaho, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer. 


4. On November 28, 1968, complainant sold 14 purebred Here- 
ford bulls at his ranch in Aberdeen, Idaho, to Harold Bruce for 
$4,150.00. Harold Bruce paid complainant the purchase price 
with a draft dated November 29, 1968, payable to complainant, 
drawn upon the Nevada Bank of Commerce, Elko, Nevada, upon 
the account of Jem State Cattle Company, and signed “Farrell Bell 
by Harold Bruce.” Attached to the draft was an undelivered “Bill 
of Sale” for said bulls. 


5. Idaho State Brand Inspection Certificate No. E17445 was 
issued by the local county sheriff, acting as Deputy State Brand 
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Inspector, indicating the sale of the 14 bulls to Harold Bruce and 
approving their shipment from Aberdeen, Idaho, by truck to 
Harold Bruce at Elko, Nevada. Bruce had apparently intended to 
sell the livestock to Jem State Cattle Company, but for reasons 
not clear in the record, the bulls were not unloaded at Elko, 
Nevada, but were carried through Elko to Fallon, Nevada, about 
250 miles to the southwest. The animals were consigned for sale 
at the stockyard, and the drive-in certificate was originally made 
out showing that the consignment was for the account of Harold 
Bruce and Carl] Phillips, but it was later altered to show only 
Bruce’s name. 


6. The Commission Company’s brand inspection master sheet 
indicates that the Fallon, Nevada brand inspector concluded that 
Harold Bruce was the consignor of the bulls. 


7. The 14 bulls were sold at the Commission Company’s auction 
sale on December 3, 1968 for $2,936.70, of which Harold Bruce 
was paid $2,506.97. The balance was retained to cover expenses 
for commission, feed, brand inspection and freight. Two checks 
were issued to Harold Bruce on December 3, 1968 in the amounts 
of $2,431.97 and $75.00, respectively, which checks he promptly 
cashed. 


8. The $4,150.00 draft issued to the complainant by Harold 
Bruce was dishonored by the Nevada Bank of Commerce on De- 
cember 19, 1968, for the reason that Harold Bruce was “not 
authorized to sign.” 


9. The Complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


Harold Bruce died on May 22, 1969. The Act does not authorize 
the issuance of a reparation order against the executor or admin- 
istrator of a deceased respondent; therefore, the right to repara- 
tion against a particular person abates with his demise. Purvis 
v. Thiessen et al., 23 A.D. 1489 (1964). Accordingly, the com- 
plaint must be dismissed as to respondent Bruce without any 
ruling with respect to the merits of complainant’s claim against 
said respondent. 


There remains the liability of respondent commission company. 
Initially, it should be noted that whether complainant would be 
entitled to a recovery in a civil action based on his attempted 
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reservation of title by not delivering the Bill of Sale and instead 
attaching it to the draft is not in issue here. What is ultimately 
to be decided is whether the respondent commission company 
acted in violation of the Act as to afford a basis upon which repa- 
ration may be awarded. 


Clearly, since complainant received a valueless draft in payment 
of the bulls, he may, as a defrauded seller follow the proceeds of 
the sale of the bulls. See Call v. Winter Livestock Com. Co., 11 
A.D. 3 (1952); Truss v. Kime et al., 22 A.D. 460 (1968); and 
Stratton Sale Barn, Inc. v. Dean Reed, 28 A.D. 677 (1969), 
affirmed on recons., 28 A.D. 692 (1969). However, to find respon- 
dent commission company liable under the Act, it must be shown 
that when it paid Bruce the proceeds of sale, it had notice of facts 
which would cause a reasonably prudent person to make a further 
investigation to ascertain whether there was an adverse interest 
in the property. A market agency must pay the consignor of live- 
stock the proceeds of sale unless it has knowledge that the original 
seller has not been paid or that another person may have some 
claim on the proceeds. See 9 CFR 201.39; Groseclose v. Jackson, 
26 A.D. 1167, 1175 (1967). 


Under the circumstances of this case, the market agency had 
reason to believe that Mr. Bruce was the consignor and indeed he 
was. Moreover, the brand inspection papers showed Bruce to be 
entitled to possession of the animals. There is little in the record 
to establish that the commission company had notice that a person 
other than the consignor was entitled to the proceeds. Unlike the 
situation in which the draft to the seller is dishonored by the very 
market agency who turns over the proceeds to the consignor, the 
respondent commission company was not here the party upon 
whom the draft was drawn and it did not have actual or apparent 
notice of the fact that the draft had been dishonored. 


It must be concluded that on the basis of the record the respon- 
dent commission company was unaware of any facts that would 
put a reasonably prudent person on notice that there may be an 
adverse interest in the livestock and there is accordingly no basis 
upon which to find that this respondent acted in any manner 
which would afford a basis for a reparation claim under the Act. 


ORDER 


The Complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 
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(No. 18,401) 


In re CLYDE RUSSELL BURCHELL. P&S Docket No. 4347. Decided 
September 22, 1970. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to an order requiring him to cease and desist from 
engaging in business under the act without being bonded and suspending 
him as a registrant under the act until bonded as required. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 29, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On August 20, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Clyde Russell Burchell, hereinafter referred to as the 
respondent, is an individual whose address is 1885 W. Poplar 
Avenue, Porterville, California 93257. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of a dealer buying and sell- 
ing livestock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock for his own account in commerce. 
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2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on April 26, 1968. Respondent was notified by certified mail 
on or about April 6, 1968, of such termination date and was 
informed that if he continued his livestock operation without bond 
coverage he would be in violation of the Act and regulations. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer buying and selling livestock in com- 
merce for his own account without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements a supplementary order will be issued in this proceed- 
ing terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,402) 


In re T. C. BURTON. P&S Docket No. 4350. Decided September 
22, 1970. 


Failure to pay when due—Cease and desist—Consent 
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Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Blaine Fielding for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 31, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent on certain dates 
and in specified transactions, purchased livestock in commerce 
and failed to pay when due the purchase price of the livestock. 


Respondent filed an answer on August 28, 1970, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based upon the allegations contained in the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) T. C. Burton, hereinafter referred to as respondent, is 
an individual with his principal place of business located at 4773 
Calhoun Road, Houston, Texas 77004. 


(b) Respondent is, and at all times material herein was: 


1. Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


2. Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent during the period from April 4, 1969 to August 
4, 1969, in 14 separate transactions as set forth in paragraph II 
of the complaint purchased livestock in commerce and failed to 
pay, when due, the full purchase price thereof. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312 (a) 
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of the Act (7 U.S.C. 218(a)), and section 201.48(b) of the 
regulations (9 CFR 201.48(b)). Inasmuch as respondent has 
consented to the order set forth below and complainant has recom- 
mended that such order be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay when due, 
the full purchase price of livestock purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 13,403) 


In re HARRY HETTICH. P&S Docket No. 4332. Decided September 
22, 1970. 


Failure to pay—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts in payment of livestock purchased and failing to pay 
when due the full purchase price of such livestock and is suspended as 
a registrant under the act for a period of 60 days. 


James E. Andrews for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended decision 
based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondent. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed on June 16, 1970, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The complaint alleges that the respondent, a 
buyer of livestock for his own account and a registered market 
agency, violated certain provisions of the Act and the Regulations 
issued pursuant thereto by reason of the activities set forth there- 
in. 


Copies of the complaint and the Rules of Practice were served 
on respondent by mail on June 16, 1970, and a certified mail re- 
ceipt acknowledged delivery to respondent on June 18, 1970. Re- 
spondent was notified in writing that, in accordance with the ap- 
plicable Regulations, an answer should be filed within 20 days 
following receipt of the complaint, and that failure to file an 
answer denying the specific allegations in the complaint and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. Respondent has filed nothing. 


On July 15, 1970, complainant filed a recommendation that, 
because of respondent’s failure to file a timely answer, he be 
found to have violated the Act and the Regulations issued there- 
under, as charged, and that an appropriate order be entered 
against him. The Hearing Examiner, John G. Liebert, to whom 
the proceeding has been assigned, issues this recommended deci- 
sion without further investigation or hearing, pursuant to Section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Harry Hettich, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Mobridge, South Dakota. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock 
in commerce of his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce, and as a market agency to 
buy livestock in commerce. 
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3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Date of No. of No.of Amount of 
Purchase Check Head Check Purchased From 
1969 1970 


November 6 January 21 102 $14,074.76 Roy Johnson, 
Mandan, North Dakota 
1970 


January 14 January 14 59 9,850.20 Paul Schaff, 
Mandan, North Dakota 


January 14 January 14 6 1,068.85 Eugene Erhardt, 
Flasher, North Dakota 


January 14 January 14 10 1,672.80 Bertha & Eugene Erhardt, 
Flasher, North Dakota 


January 27 January 26 1651 35,256.00 Jim Ahrendt, 
Sioux Falls, South Dakota 


February 19 February 19 44 6,148.65 Val Gerhardt, 
Flasher, North Dakota 


4, Respondent, on or about the dates and in the transactions 
specified in Finding 3 above, purchased livestock in commerce 
and failed to pay, when due, the full amount of the purchase price 
for such livestock. As of April 24, 1970, there remained unpaid 
by respondent a total of $44,209.54 for the livestock purchases set 
forth above. 


PROPOSED CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint. They 
have been adopted as the Proposed Findings of Fact herein (9 
CFR 202.9(c) ). 


The issuance of checks or drafts in payment for livestock pur- 
chased in commerce without having sufficient funds on deposit to 
pay such checks or drafts, and failure to make full payment when 
due for livestock purchased, constitute unfair and deceptive prac- 
tices in violation of Section 312(a) of the statute (7 U.S.C. 
213(a)), as charged. See, In re Neil Harlan, d/b/a Feeder Pig 
Marketing Association, 25 A.D. 592 (1966) ; In re Victor Koenig, 
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24 A.D. 1213 (1965) ; In re Midwest Livestock Commission Com- 
pany, 23 A.D. 816 (1964). Failure to pay for livestock when pay- 
ment is due also violates Section 201.43(b) of the Regulations (9 
CFR 201.43 (b)), as charged. 


It is concluded that respondent should be ordered to cease and 
desist from such violations, and that he should be suspended as 
a registrant under the Act for a period of sixty days. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining in the bank upon 
which such checks or drafts were drawn an account containing 
sufficient available funds to pay such checks or drafts; and 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,404) 


ARNOLD CHRISTENSEN v. DAVID MCANDREWS. P&S Docket No. 
4219. Decided September 28, 1970. 


Livestock purchases—Agreed purchase price—Failure to pay in full— 
Weights—Burden of proof—Liability 


Where respondent failed to justify his failure to pay in full the agreed 
purchase price of the livestock in issue, respondent is liable to com- 
plainant for the balance due thereon. 


J. Anthony Giacomini, Klamath Falls, Oregon, for complainant. 
Conzett and McKay, Dubuque, Iowa, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a com- 
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plaint filed on October 25, 1968, complainant claimed reparation 
in the amount of $1,625.45, alleging that he had sold certain cattle 
to respondent for an agreed price of $40,876.65, and that respon- 
dent had paid only $39,251.20 of this, leaving $1,625.45 unpaid. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served on respondent on 
August 19, 1969. A copy of the investigation report was served 
on complainant on August 15, 1969. 


Respondent filed an answer on September 15, 1969, having 
previously obtained an extension of time to file an answer, for 
good cause shown. By letters filed on December 29, 1969 and 
January 2, 1970, both parties by their respective attorneys con- 
sented to the handling of this proceeding under the “shortened” 
procedure provided by the rules of practice (9 CFR 202.17 and 
202.53). The proceeding was so handled, without oral hearing. 


FINDINGS OF FACT 


1. Complainant Arnold Christensen, an individual, at all times 
material herein was operating a ranch near Klamath, Oregon. 


2. Respondent David McAndrews, an individual, at all times 
material herein, engaged in business at Peosta, Iowa, as a market 
agency buying livestock on commission and as a dealer buying 
and selling livestock for his own account, in commerce, and was 
so registered under the Act with the Secretary of Agriculture. 


3. On or about September 19, 1968, complainant and respondent 
agreed by telephone on a sale from complainant to respondent of 
about 300 steer and heifer calves, to weigh a total of about 160,000 
pounds at the Christensen Ranch near Klamath, Oregon. They 
agreed on a price per pound of 2414 cents for the heifers and 2714 
cents for the steers unless the average weight per head should 
exceed 530 pounds, in which case the price per pound would be 
24 cents for the heifers and 27 cents for the steers. They agreed 
that Christensen would arrange that the total number and weight 
of the calves would fit on double deck railroad cars, and Christen- 
sen would arrange to have the calves trucked from his ranch to 
Nampa, Idaho, a distance of about 500 miles, and shipped by rail 
from there to McAndrews, % Rock Island Sales Barn, Rock Island, 
Illinois. 
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4. On or about September 25, 1968, Christensen loaded 142 
heifers weighing 75,600 pounds, and 149 steers weighing 84,195 
pounds, on trucks, at his ranch, and shipped them to Nampa, 
Idaho. At 24 cents per pound for the heifers and 27 cents per 
pound for the steers, the price of these cattle amounted in total 
to $40,876.65. 


5. At Nampa, Idaho, the cattle were weighed again and showed 
about an 8% shrink. On or about September 27, 1968, the same 
cattle left Nampa by train and were transported to the sale barn 
at Rock Island, Illinois, designated by respondent. At Rock Island, 
Illinois, they were weighed again and showed about an 18% 
shrink; further, one animal was dead on arrival and one other 
died shortly after arrival. 


6. In a telephone conversation with the complainant, respondent 
objected to the shrinkage in the weight of the cattle, in their 
shipment from complainant’s ranch in Oregon to the sale barn in 
Illinois, and asked for an adjustment in the price. Complainant 
refused to agree to any such adjustment. 


7. Respondent stopped payment on the check for $40,876.65 
which he had sent to complainant on September 26, 1968, resold 
the cattle, and issued a second check to complainant. The second 
check was for $39,251.20, or $1,625.45 less than the first check. 


8. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent has argued throughout this proceeding that com- 
plainant violated section 201.71 of the regulations under the Act 
(9 CFR 201.71) by failing, when weighing the cattle in question, 
to use a type-registering weighbeam, a dial with a mechanical 
ticket printer, or a similar device, for printing or stamping the 
weight values of the cattle on scale tickets. Complainant is not 
subject to that section of the regulations, not being a stockyard 
owner, market agency, dealer, or licensee within the meaning 
thereof. Under the circumstances the failure by complainant to 
use such a device is not a violation of the Act or a basis for finding 
that the cattle did not weigh as much, when shipped by complain- 
ant, as complainant says they weighed. 


There is nothing in the record to show that the animals were 
sick or afflicted with any disease when shipped and in fact the 
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evidence is to the contrary. The statement of Jim McGilvary, in 
the investigation report, includes the following: “Outside of a 
handful of calves that were cut late this was some of the best 
calves I’ve shipped this year.” Also: “I can verify that all_of 
these calves were of outstanding quality.” The burden of showing 
that complainant misrepresented the quality of the cattle is on 
the respondent. Altsheler v. Heber, 23 A.D. 1507 (1964). 


The respondent had the right to inspect the cattle after their 
arrival and before payment or acceptance. Uniform Commercial 
Code § 2-513. If the cattle were not acceptable, the buyer must 
have rejected them within a reasonable time after their delivery 
and have seasonably notified the seller of the rejection. Uniform 
Commercial Code § 2-602. A mere complaint about some of the 
goods shipped, without any indication of intention of rescission, is 
not a notice of intention to rescind the contract, as such a notice 
must be clear and unambiguous, conveying an unquestionable 
purpose to terminate the contract. Deming Cattle Sales v. Noll, 
28 A.D. 1011 (1969). 


The failure to pay the full purchase price for livestock pur- 
chased in commerce is a violation of the Act unless such failure 
is justified. Altsheler v. Heber, 23 A.D. 1507 (1964). The burden 
of proving such justification by a preponderance of the evidence 
is upon the respondent. U. B. Livestock Company v. Clark, 25 
A.D. 595 (1966). The respondent has failed to sustain this burden 
and he shall be ordered to pay reparation to complainant in the 
amount of the balance due. See Deming Cattle Sales v. Noll, 28 
A.D. 1011 (1969). As previously stated in Finding of Fact 7, the 
balance due is $1,625.45. 


See Lizer v. Peters, 29 A.D. 402 (1970) for discussion of au- 
thority to issue reparation orders against dealers. 
ORDER 


Within 30 days from the date of this order respondent David 
McAndrews shall pay to complainant Arnold Christensen, as rep- 
aration, the sum of $1,625.45 with interest thereon at the rate of 
eight per cent per annum from November 1, 1968, until paid. 


Copies hereof shall be served on the parties. 
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(No. 13,405) 


In re PATRICK J. MOYLAN and JERRY J. MOYLAN, d/b/a COUNCIL 
GROVE LIVESTOCK AUCTION. P&S Docket No. 4268. Decided 
September 29, 1970. 


Market agency—Deficit in shippers’ proceeds account—Cease and desist— 
Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to maintain their account for shippers’ proceeds 
in accordance with regulations. 


Blaine Fielding for complainant. 
Jesse J. Maynard, Certified Livestock Markets Association, Kansas City, 
Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on January 12, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations thereunder. 


Respondents filed an answer on September 1, 1970, in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order, with findings of fact and conclusions, for the 
purposes of this proceeding only, based upon the allegations con- 
tained in the complaint. 


Respondents have submitted a current reconciliation of their 
“Custodial Account for Shippers’ Proceeds” showing such account 
to be currently in balance. Complainant has verified such recon- 
ciliation and has recommended that respondents not be suspended 
as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Patrick J. Moylan and Jerry J. Moylan, hereinafter 
referred to as the respondents, are partners doing business as 
Council Grove Livestock Auction, with their principal place of 
business located at Council Grove, Kansas. 
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(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account and selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce. 


2. Respondents, during the period from January 31, 1969 
through February 28, 1969, failed to maintain and use properly 
their “Custodial Account for Shippers’ Proceeds,” and on October 
8, 1969, failed to maintain properly their “Custodial Account for 
Shippers’ Proceeds,” thereby endangering the prompt accounting 
therefor and payments of the portions thereof due the owners 
or consignors of livestock, in that: 


(a) As of January 31, 1969, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $19,849.56, and had to offset such checks, cash in 
said bank account in the amount of $10,407.89, no deposits in 
transit, and no current proceeds receivable, resulting in a de- 
ficiency of $9,441.67 in funds available to pay shippers’ proceeds. 


(b) As of February 28, 1969, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $14,009.68, and had to offset such checks, cash 
in said bank account in the amount of $2,645.80, no deposits in 
transit and no proceeds receivable, resulting in a deficiency of 
$11,363.88. 


(c) As of October 8, 1969, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $69,635.57, and had to offset such checks, cash 
in said bank account in the amount of $38,817.31, deposits in 
transit in the amount of $4,098.33, and proceeds receivable in the 
amount of $11,604.64, resulting in a deficiency of $15,115.29 in 
funds available to pay shippers’ proceeds. 


(d) Respondents, on July 22, 1969, entered into and signed 
a written Stipulation with the Secretary pursuant to section 
202.5(a) of the Rules of Practice under the Act (9 CFR 202.5(a) ) 
whereby they admitted that they failed to maintain their ‘“‘Cus- 
todial Account for Shippers’ Proceeds” in accordance with section 
201.42(c) of the regulations (7 CFR 201.42(c)) during the period 
from January 31, 1969 through February 28, 1969. Respondents 
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further agreed to discontinue and cease and desist from such 
practices, and to maintain their “Custodial Account for Shippers’ 
Proceeds” in accordance with section 201.42 of the regulations 
(7 CFR 201.42). Respondents also agreed that the Stipulation 
would be admissible in any subsequent proceeding under the Act. 


Such deficiencies were due to respondents’ failure to deposit in 
their “Custodial Account for Shippers’ Proceeds,” within the time 
prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regula- 
tions (9 CFR 201.42). 


Inasmuch as complainant has recommended that the cease and 
desist order consented to by respondents be issued, the order will 
be issued. 


ORDER 


Respondents, in connection with their operations as a market 
agency, shall cease and desist from: (1) failing to deposit in their 
“Custodial Account for Shippers’ Proceeds” within the time pre- 
scribed by section 201.42(c) of the regulations (9 CFR 
201.42 (c)), an amount equal to the proceeds receivable from sales 
of consigned livestock; and (2) failing to otherwise maintain their 
“Custodial Account for Shippers’ Proceeds” in conformity with 
the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 
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(No. 13,406) 


CARIBBEAN FRUIT COMPANY OF FLORIDA v. JOHNIE STANLEY 
BANANA Co., INC. PACA Docket No. 2-1760. Decided Sep- 
tember 2, 1970. 


Dismissal of claim for disputed amount—On motion of complainant 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
timely complaint was filed, wherein complainant requested an 
award of reparation against respondent in the amount of $8,621.20 
in connection with a transaction in interstate commerce involving 
four truckloads of bananas. A copy of the formal complaint was 
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served upon respondent, which filed an answer thereto, admitting 
it owed complainant $8,538.30 in connection with the transactions 
described in the formal complaint. Pursuant to this admission, 
an order was issued on August 25, 1970, requiring respondent to 
pay complainant the undisputed amount, with interest. The order 
further provided that respondent’s liability for the remaining 
disputed amount should be left for subsequent determination in 
the same manner and under the same procedure as would have 
been the case if no order for payment of such undisputed amount 
had been issued. 


Complainant, prior to the initiation of any further procedure, 
indicated to the Department that it wished to waive is claim to 
the difference between the amount set forth in its complaint, 
$8,621.20, and the amount admitted by respondent to be due and 
owing, $8,538.30, or $82.90. Accordingly, the complaint with 
respect to such disputed amount should be and hereby is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,407) 


INTERNATIONAL FROZEN Foops, INC. v. PURITAN PIE Co. PACA 
Docket No. 2-1781. Decided September 14, 1970. 


Dismissal of petition for reconsideration—Admission of liability— 
Good cause not shown for failure to file timely answer 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


Following the entry of a default order on August 14, 1970, re- 
spondent submitted a letter dated September 1, 1970, enclosing a 
copy of a letter submitted several weeks after an answer to the 
complaint was due. 


We consider and accept the letter of September 1, 1970, as a 
petition for reconsideration which stayed the order of August 14, 
1970. 


Respondent admits that it owes the $7,125 awarded to com- 
plainant but claims that the complainant said “. . . we could take 
our time in making payment for the strawberries . . .” 








1048 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1048 


Respondent has not explained why it did not file a timely answer 
and a reasonable time for payment for the strawberries has long 
since expired. 


Respondent shall pay the award of $7,125.00, with interest of 
8 percent per annum from January 1, 1970, provided in the order 
of August 14, 1970, within 30 days from the date of this order. 


(No. 18,408) 


C. F. M. Imports, INC. v. MCALLEN STRAWBERRY COMPANY. 
PACA Docket No. 2-1827. Decided September 15, 1970. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on July 23, 1970, complainant seeks 
to recover $7,584.72, which is alleged to be the balance due from 
respondent in connection with two truckloads of strawberries sold 
by complainant to respondent in the course of interstate commerce 
during February and March 1970. 


A copy of the formal complaint was served upon respondent on 
August 6, 1970. Respondent filed an answer to the formal com- 
plaint on September 3, 1970, admitting that it owed complainant 
$2,946.37 in connection with these transactions. 


Section 7(a) of the act provides, in relevant part, as follows: 


“... If, after the respondent has filed his answer to the formal 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . .. may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order...” 


(7 U.S.C. 499g). 


Accordingly, under authority of the statute quoted above, it is 
ordered that respondent shall pay to complainant, as an undis- 
puted amount, $2,946.37. Payment in this amount shall be made 
within 30 days from the date of this order, with interest thereon 
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at the rate of 8 percent per annum from April 1, 1970, until paid. 
Of course, any amounts paid by respondent to complainant sub- 
sequent to the filing of the answer will reduce respondent’s liability 
to that extent. 


Respondent’s liability for the remaining disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as would have been the case if no order for pay- 
ment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,409) 


MUTUAL VEGETABLE SALES v. JOSEPH NOTARIANNI & COMPANY. 
PACA Docket No. 2-1441. Decided September 16, 1970. 


Lettuce—Contract—Rejection without reasonable cause— 
Resale—Net proceeds—Damages—Liability 


Where the f.o.b. contract contained no specific grade requirements and the 
lettuce met the good delivery standards required, respondent’s rejection 
thereof was without reasonable cause. However, in view of insufficient 
evidence concerning the conduct of the resale of the lettuce, complain- 
ant’s damages are measured as the difference between the market value 
of the lettuce at time and place for tender thereof and the f.o.b. contract 
price plus cooling and freight, and respondent is liable to complainant 
for that amount. 


John R. Catlin, Western Growers Assn., Los Angeles, Calif., for complainant. 
Joseph J. Notarianni, Gelb, Notarianni & Mullaney, Scranton, Pa., for 
respondent. 

James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $4,812.56 in connection with a 
transaction involving a carload of lettuce shipped in interstate 
commerce. 


Both parties were served with a copy of the Department’s re- 
port of investigation. A copy of the formal complaint was served 
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upon respondent, which filed an answer thereto, denying liability 
to complainant and requesting an oral hearing. 


An oral hearing was held at Scranton, Pennsylvania, on Febru- 
ary 26, 1970, at which both sides were represented by counsel. 
Two witnesses appeared and testified, one for each of the parties. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation whose 
address is P. O. Box 1996, Salinas, California. 


2. Respondent is a partnership composed of Letizia Notarianni, 
William Notarianni, Elizabeth Cognetti, Herbert Braida and 
Charles Braida, doing business as Joseph Notarianni & Company, 
whose address is 14 Lackawanna Avenue, Scranton, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about May 6, 1969, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 1,064 
cartons of California lettuce, Prestige brand, 2-dozen size, at an 
agreed price of $4.50 per carton, f.o.b. Salinas, California, plus 
25 cents per carton cooling charge, or a total contract price of 
$5,054.00. 


4, The contract between the parties was negotiated by Frank J. 
Branch, a broker located at Salinas, California. The broker pre- 
pared a confirmation of sale dated May 6, 1969, setting forth the 
agreed terms of the contract, and copies were sent to and received 
by both parties. Neither party objected to any of the terms stated 
in the confirmation. 


5. On May 6, 1969, and pursuant to the contract described 
above, complainant billed car PFE 454582 out of Salinas, Cali- 
fornia, to respondent at Scranton, Pennsylvania, where it arrived 
on the evening of May 18, 1969. 


6. On May 14, 1969, at 12:30 p.m. and at respondent’s request, 
a Federal inspection was made of the shipment at the Erie Lacka- 
wanna Railroad yard in Scranton. In relevant part, the results 
of that inspection are as follows: 


“Condition: Heads or portions of heads not affected by decay 
or other condition defects are fresh and crisp. 
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Wrapper leaves: No decay affecting wrapper leaves only. 


Head leaves: Range from 1 to 3 heads per carton, average 7% 
damage by Tipburn. Average 2% damage by Rib Discolora- 
tion. Decay ranges from 1 to 2 heads in most cartons, none in 
many, average 3% Bacterial Soft Rot in all stages affecting 
1 to 4 leaves. 


“Grade: Meets quality requirements, but fails to grade U.S. 
No. 1, 97% hard or firm, only account of condition.” 


7. On May 14, 1970, respondent notified complainant, through 
the broker, that the lettuce was not of U.S. No. 1 grade and re- 
quested instructions for disposition of the car. 


8. On or about May 14 and 15, 1969, the parties exchanged the 
following wires: 


Complainant to respondent: 


“ON ADVICE OF LOS ANGELES PACA OFFICE WE NOT 
ACCEPTING YOUR REJECTION CAR LETTUCE PFE 
454582. HOWEVER TO MINIMIZE LOSS WE ARE DI- 
VERTING CAR ELSEWHERE AND HOLDING YOU 
LIABLE FOR ANY LOSS SUFFERED AS A RESULT OF 
YOUR REJECTION. KINDEST REGARDS.” 


Respondent to complainant: 


“RE WIRE: REFERENCE PFE 454582. WE DEMAND- 
ING A REINSPECTION, HAVE REQUESTED SAME 
FROM THE DEPARTMENT OF AGRICULTURE.” 


Complainant to respondent: 


“REFERENCE YOUR TELEGRAM MAY 15TH CON- 
CERNING PFE 454582. DO YOU MEAN YOU ARE RE- 
SCINDING REJECTION OF MAY 14TH. ADVISE IM- 
MEDIATELY.” 


Respondent to complainant: 


“REFERENCE PFE 454582. FOR YOUR INFORMATION, 
WE PURCHASED CAR U.S. NO. 1 LETTUCE WHICH 
YOU HAVE FAILED TO PUT ON INVOICE. YOU DON’T 
SUPPOSE WE PAID $4.50 PER CARTON TO BUY A CAR 
IN A BAG. WE EXPECTED A U.S. NO. 1 CAR LET- 
TUCE WHICH WE DID NOT RECEIVE AS INSPECTION 
MADE THIS DAY REVEALS. WE REFUSING THIS CAR 
TO YOU ON THE GROUNDS THAT YOU PEOPLE CON- 
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SISTENTLY TRY TO SHOVE PEOPLE LIKE US 
AROUND A LITTLE TOO MUCH. WE HAVE WORKED 
WITH YOU DILIGENTLY AND HAVE ALWAYS TRIED 
TO DO A GOOD JOB. YOU CONSISTENTLY TRY TO 
FRIGHTEN US BY GOING TO PACA AND GET IN- 
VOLVED IN TECHNICALITIES. WIRE REPLY. KIND- 
EST REGARDS.” 


9. On May 15, 1969, at 5:20 p.m. complainant diverted car 
PFE 454582 from Scranton, Pennsylvania, to D. M. Rothman Co., 
Inc., Bronx, New York, for resale. 


10. The lettuce in car PFE 454582 was resold by D. M. Roth- 
man Co., Inc., for net proceeds of $241.44 which were remitted to 
complainant, together with an account of sales dated May 21, 
1969. 


11. The formal complaint was filed on September 5, 1969, 
which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is respondent’s position that the f.o.b. contract here involved 
called for a carload of lettuce grading U.S. No. 1. This position 
is not supported by the evidence of record. 


Complainant’s salesman, John Moyer, testified that he sold the 
lettuce, through the broker, on an f.o.b. basis without any other 
specific requirement. Respondent’s General Manager, Sal Cog- 
netti, testified that he instructed the broker to buy the very best 
car of lettuce which he assumed would be U.S. No. 1. On cross- 
examination, Mr. Cognetti admitted that he did not specify a 
U.S. No. 1 grade in his discussion with the broker. 


The broker’s confirmation of sale supports complainant’s version 
of the agreement between the parties. The confirmation makes no 
mention whatever of grade and, in acknowledging that he received 
a copy of the confirmation, Mr. Cognetti testified that he never 
objected to its contents. In view of respondent’s admissions that 
no grade was specified to the broker and no exception taken to the 
broker’s confirmation, we can only conclude, as we do, that the 
contract here contained no grade requirement. 


Federal inspection of the shipment at destination in Scranton, 
Pennsylvania, on May 14, 1969, described the lettuce as then con- 
taining a total of 12 percent condition defects which is well within 
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the maximum of 15 percent allowed to meet the good delivery 
standards for lettuce sold on an f.0.b. basis with no grade specified, 
all as set forth in section 46.44 of the regulations (7 CFR 46.44). 
It thus appears that complainant shipped and delivered to re- 
spondent a carload of lettuce meeting contract specifications. In 
these circumstances, respondent’s rejection of the shipment was 
without reasonable cause in violation of section 2 of the act, and 
rendered respondent liable for the damages sustained by com- 
plainant. 


Complainant alleged in the formal complaint that, immediately 
following respondent’s rejection, it consigned the carload of lettuce 
to D. M. Rothman Co., Inc., New York, New York, and that the 
consignment netted complainant the sum of $241.44. Complainant 
claimed damages of $4,812.56, the difference between the contract 
price of $5,054 and the net proceeds. 


Section 2-703 of the Uniform Commercial Code provides that 
when the buyer wrongfully rejects goods, the seller may resell. 
Section 2-706 provides that where the resale is made in good 
faith and in a commercially reasonable manner the seller may 
recover the difference between the resale price and the contract 
price together with any incidental damags. The burden is on the 
seller to prove that he complied with the prescribed standards of 
duty in making the resale. Howse v. Crumb, 143 Colo. 90, 352 
P.2d 285, 81 ALR 2d 1350, (1960). 


At the oral hearing a copy of an account of sales on the letter 
head of D. M. Rothman Co., Inc., was offered and received in evi- 
dence on behalf of complainant. This document shows the car 
number, PFE 454582, and the sale of 1,064 cartons of lettuce at 
prices ranging from 50 cents to $3 per carton for gross proceeds 
of $1,957.50 and a net of $241.44. In the upper right hand corner 
is the date May 21, 1969, and in the lower right hand corner is 
the date June 16, 1969. There is no evidence as to the significance 
of these two dates. Likewise, there is no evidence as to when the 
account of sales was sent to or received by complainant, the date 
the car arrived in New York City, or the date or dates of resale. 
Moyer, who was complainant’s only witness, testified that the car 
was diverted from Scranton to New York City on May 15, 1969, 
and that he believed the car was in transit six or seven days. 
Although, he testified that this transit time would furnish a basis 
for filing a claim against the carrier he did not know whether com- 
plainant had done so. Moyer also testified he made no inquiry 
as the reason for the small net proceeds realized on resale. Sal 
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Cognetti testified that the normal transit time between Scranton 
and New York City is second morning delivery. He also testified 
that the lettuce could have been resold at Scranton for more than 
net proceeds of $241.44. 


Respondent in its answer to the formal complaint demanded 
proof of the resale as well as proof of the validity and authenticity 
of the account of sales. At the oral hearing and again in its brief, 
respondent vigorously objected to the receipt in evidence of the 
account of sales because no proper foundation had been laid for its 
introduction and respondent was being deprived of its funda- 
mental right to cross-examine the author thereof as to his veracity 
and the authenticity of the document. Respondent also contended 
in its brief that complainant failed to mitigate damages. 


The account of sales which was received by complainant in the 
regular course of business was properly admitted in evidence. 
Hearsay evidence is admissible in administrative proceedings. 
In re Sidney Becker t/a Becker Fruit & Produce Co., 16 A.D. 211 
(1957). See also section 47.15(iii) of the PACA rules of practice. 
Nevertheless, in view of respondent’s timely objection, we are con- 
strained to hold that the evidence, including the account of sales, 
is not sufficient to make out a prima facie case for complainant 
with respect to the damages claimed. We are in no position to 
determine whether the resale was made in good faith and in a 
commercially reasonable manner in the absence of any details 
concerning the conduct of the resale, including the date or dates 
thereof. Frank Kenworthy Co. v. South Western Potato Pre-Pac 
Co., 19 A.D. 437. This is particularly true, it seems to us, where 
the net proceeds were only $241.44 as compared with the f.o.b. 
contract price of $5,054. Furthermore, there is nothing to show 
that a witness having knowledge of the resale would not have 
been available to testify if complainant had chosen to call him. 


In view of the foregoing, complainant is relegated to the measure 
of damages provided in section 2-708 of the U.C.C. See Comment 
2 to section 2-706. Under 2-708, the measure of damages is the 
difference between the market price at the time and place for 
tender and the unpaid contract price together with any incidental 
damages. Official notice is taken of the Federal Market News 
Service Reports issued at New York City for May 13 through 
May 16, 1969, which quote job-lot sales of California lettuce, fair 
quality and condition, at $4 per crate and higher. No market 
news service reports are issued at Scranton. Accordingly, the 
lowest price of $4 quoted in the reports for New York City is 
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accepted as the best evidence of carload market value at Scranton. 
Based on this figure the 1,064 crates of lettuce were worth $4,256. 
The f.o.b. contract price, plus cooling and freight, is $6,378.21. 
The difference between these figures, $2,122.21, represents the 
damages sustained by complainant. Reparation should be awarded 
to complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,122.21, with interest thereon 
at the rate of 8 percent per annum from June 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,410) 


In re ED NAHAS & Sons, INC. PACA Docket No. 2-1554. Decided 
September 16, 1970. 


Failure to pay—Publication of facts—Consent 


Respondent’s failures to pay for numerous lots of perishable agricultural 
commodities received and accepted in interstate commerce are violations 
of the act for which the facts and circumstances thereof shall be pub- 
lished. As respondent’s license terminated prior to the institution of 
this proceeding, suspension or revocation thereof is not ordered. 


John H. Sandor for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on January 26, 1970, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent purchased, in interstate com- 
merce, 183 lots of perishable agricultural commodities received 
and accepted these commodities without complaint, but failed and 
refused to make full payment to the sellers a total of $108,312.82. 


A copy of the complaint was served upon counsel of record for 
the respondent who answered that respondent was in bankruptcy 
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and was no longer represented by said counsel. Service also was 
made upon Virgil William Nahas on information that he was an 
officer, director and owner of more than 10% of the stock of re- 
spondent corporation. Said Virgil William Nahas answered, re- 
questing an oral hearing as to his individual rights and alleging 
he was not an officer, director or owner of more than 10% of the 
stock of the corporation during the times at issue in this proceed- 
ing. Thereafter, service was further made upon Mr. Willard Hoyt, 
as president of respondent corporation, who replied with a general 
denial, dated April 23, 1970. On August 24, 1970, the general! 
denial was withdrawn and an amended answer was filed which 
admitted all the allegations of the complaint, waived oral hearing, 
waived the provision for 10 days’ notice under Section 10 of the 
act before an order may take effect, waived the preparation of a 
Hearing Examiner’s report, the filing of exceptions thereto and 
oral argument and consented to the issuance of an order finding 
respondent had committed flagrant and repeated violations of the 
Act. Attached to the answer was a certificate by the Secretary 
of the corporation, Mitchell L. Nahas, attesting to the fact that a 
resolution by the board of directors was passed authorizing the 
President of respondent to file such amended answer. The Com- 
plainant has consented to and recommended the issuance of such 
an Order. 


FINDINGS OF FACT 


1. Respondent, Ed Nahas & Sons, Inc., is a California corpora- 
tion whose address is P. O. Box 842, Merced, California 95340. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 208274 was issued to respondent on May 27, 1965. This license 
was renewed annually through 1968, but terminated on May 27, 
1969, when respondent failed to renew it. However, the license 
was suspended on October 22, 1968, when respondent failed to pay 
a reparation award issued against it (PACA Docket 2-1036). 


8. During the period January 1968 through June 1968, respon- 
dent purchased, received and accepted 183 lots of fruits and vege- 
tables in interstate or foreign commerce from 13 sellers but failed 
to make full payment of the agreed purchase prices which total 
$108,312.82. 


4. By notice in writing, on October 6, 1969, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
in this complaint. Respondent has failed to do so. 
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CONCLUSIONS 


The acts of respondent, as set forth in Finding of Fact 3 con- 
stitute willful, repeated and flagrant violations of Section 2 of the 
act (7 U.S.C. 499b), See e.g., In re Louis Zwick and Son, 25 A.D. 
90,257 (1966) affd 373 F. 2d 110 (2d Cir. 1967), Cert. denied 389 
U.S. 835 (1967); In re Silverstreak Distributors, Inc., 27 A.D. 
1820 (1968). As respondent’s license terminated prior to the in- 
stitution of this proceeding, the suspension or revocation thereof 
was not requested by complainant and should not be ordered here- 
in. However, the facts and circumstances of the violations found 
herein should be published pursuant to Section 8 of the Act (7 
U.S.C. 499h). CF., In re Kelly & Weatherington, Inc., 23 A.D. 715 
(1964). Both respondent and complainant have consented to the 
issuance of such an order. An order to that effect should be issued. 


ORDER 


Effective on the 11th day hereafter, the facts and circumstances 
herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 13,411) 


WADE HATCHER and D. C. HOLLAND v. BELL TOMATO Co. PACA 
Docket No. 2-1627. Decided September 16, 1970. 


Merchantability—Chilling injury—Breach of warranty not established 


In f.o.b. sale where produce met specifications at shipping point, the seller is 
not liable for chilling injury to the produce exposed for some nine days 
to temperatures that were below those recommended either for storage 
or transit conditions, and the buyer is liable for the purchase price of 
the shipment of tomatoes accepted by it. 


Complainant pro se. 


C. John Sterio, Baltimore, Md., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $4,538.50 in 
connection with a transaction in interstate commerce involving 
the sale of a carload of green tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to denying liability to complainant and requesting an oral hearing. 


An oral hearing was held in Baltimore, Maryland, on July 29, 
1970. One witness testified on behalf of complainant. Respondent 
testified in his own behalf and offered the testimony of two other 
witnesses. Respondent was represented at the hearing by counsel. 
The parties waived the filing of briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Wade Hatcher and 
Dorris Holland, doing business as Wade Hatcher and D. C. Hol- 
land, who address is P. O. Box 1288, Homestead, Florida. 


2. Respondent is an individual, Salvatore Sam Aversa, doing 
business as Bell Tomato Co., whose address is 301 South Hanover 
Street, Baltimore, Maryland. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about November 14, 1969, in the course of interstate 
commerce, complainant sold to respondent one carload of Mature 
Green Florida tomatoes, packed in 40-pound cartons, under terms 
f.o.b. Homestead, Florida, as follows: 


Price Price 
No. Cartons Size Grade Per Carton Extended 
43 5x6 U.S. Comb. $10.00 $ 430.00 
117 6x6 = ss 10.00 1,170.00 
144 6x7 ” e 98.00 1,152.00 
186 6x6 U.S. No. 2 6.50 1,209.00 
110 6x7 ” ” 5.25 577.50 
600 $4,538.50 


The sale was negotiated by respondent’s buying broker, Willard 
L. Sutliff, of Leisure City, Florida, who issued a Brokers Standard 
Memorandum of Sale in connection with the transaction. 


4. On November 15, 1969, and pursuant to the contract set 
forth above, complainant shipped 600 40-pound cartons of Florida 
tomatoes in car BREX 74520 from Homestead, Florida, to respon- 
dent at Baltimore, Maryland. The carload of tomatoes had been 
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officially inspected on that date, November 15, 1969, and had been 
certified as meeting the sizes and grades required by the contract 
between the parties. 


5. Car BREX 74520 arrived at contract destination, Baltimore, 
Maryland, on the morning of Thursday, November 20, 1969, and 
was examined by respondent. At 1:20 p.m. on that date, respon- 
dent made application for Federal inspection of the shipment. 
The results of that inspection, made at 10:00 a.m. on November 
21, are as follows, in relevant part: 


“Condition of equipment: Hatch covers closed, plugs in. 
Bunkers: Heater in A end burning. B end empty. Fan con- 
trol lever in ‘on’ position. 


“Products inspected: TOMATOES in cartons branded ‘H & H 
Brand, Selected Tomatoes, Contents 40 lbs. net .. .’ and 
stamped to denote size. Applicant states 600 cartons. 


“Condition of load: Through crosswise load, 5 rows, 4 layers. 


“Temperature of product: Doorway, Top 56 Deg., Bottom 
44 Deg. F. 


“Size: Jumble packed in cartons stamped 5x6, 6x6, and 6x7. 
Meets sizes as marked. 


“Quality: Clean. Blue Stencil: ... Green Stencil: ... Each 
lot: Grade defects within tolerance. 


“Condition: Each lot: Average approximately 95% mature 
green or breakers; 5% turning or pink. Blue Stencil: Dam- 
age by sunken discolored areas occurring over shoulders aver- 
ages 2%. Decay averages 1%. Green Stencil: Serious dam- 
age by sunken discolored areas occurring over shoulders aver- 
ages 2%. Decay averages 2%. 


“Grade: Blue Stencil: U.S. No. 1. Green Stencil: U.S. No. 2. 


“Remarks: Inspection and certificate restricted to product and 
lading in upper three layers of load.” 


6. Following the inspection of Friday, November 21, 1969, the 
tomatoes involved herein were allowed to remain in car BREX 
74520 on track in Baltimore until Monday, November 24, 1969. 


1. As established by the evidence offered at the oral hearing in this case, the “Blue Stencil” 
references in this and subsequent inspection certificates issued in connection with this load 
were applicable to the 304 cartons of tomatoes, combination grade, described in Finding of 
Fact No. 8, while the “Green Stencil” references in these same certificates were applicable 
to the 296 cartons of tomatoes, U.S. No. 2 grade, also described in Finding of Fact No. 3. 
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On that date a second Federal inspection, for condition only, was 
obtained by respondent at 1:45 p.m., with the results, in relevant 
part, as follows: 


“Condition of car: Hatch covers closed, plugs in. Bunkers: 
Heater in A end not burning. B end empty. Fan control lever 
in ‘on’ position. 

“Products inspected ... TOMATOES . . . Applicant states 
600 cartons. 


“Condition of load... Through crosswise load, 5 rows, 4 lay- 
ers. 


“Temperature of product: Doorway, Top 54 Deg., Bottom 
48 Deg. F. 


“Condition: Each lot: Average approximately 85% mature 
green or breakers; 10% turning or pink. Blue Stencil: Dam- 
age by sunken discolored areas occurring over shoulders 
averages 5%. Decay from 4 to 16%, average 7%. Green 
Stencil: Serious damage by sunken discolored areas occurring 
over shoulders averages 4%. Decay from 4 to 10%, averages 
7%. Each lot: Decay is Watery Rot in advanced stages. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 8 layers of load .. .” 


After the inspection of November 24, and on the same date, re- 
spondent removed the tomatoes from car BREX 74520 into his 
ripening room, where they were stacked six cartons high, in lots 
according to size. 


7. On December 1, 1969, respondent again obtained a Federal 
inspection, for condition only, of the tomatoes involved herein. 
The results of that inspection, made of the tomatoes remaining 
from this load and located in respondent’s ripening room, are as 
follows, in relevant part: 


“Products inspected & distinguishing marks: TOMATOES 
in cartons branded ‘ H & H Brand...’ and stamped to denote 
size. Applicant states 37 cartons 6x7, Blue Stencil; 37 Blue 
Stencil 5x6’s, 54 cartons 6x7, Green Stencil. 


“Condition of load and containers: Stacked at above location. 
“Temperature of product: Not taken. 


“Condition: 6x7 Blue Stencil lot: Average approximately 
40% mature green, or breakers; 25% turning or pink; 10% 
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light red or red. Damage by sunken discolored areas occur- 
ring over shoulders from 14 to 22%, average 18%, including 
5% serious damage. Decay from 14 to 38%, average 25%. 
6x7 Green Stencil lot: Average approximately 50% mature 
green or breakers; 20% turning or pink; 10% light red or 
red. Serious damage by sunken discolored areas occurring 
over shoulders from 4 to 22%, average 15%. Decay from 8 
to 32%, average 21%. 5x6 Blue Stencil lot: Average approx- 
imately 10% mature green or breakers; 45% turning or pink; 
380% light red or red. Damage by sunken discolored areas 
from 14 to 24%, avrage 18%, including 6% serious damage. 
Decay from 12 to 20%, average 17%. Each lot: Decay is 
Watery Rot in advanced stages. 


“Remarks: Applicant states above lots to be part of load from 
car No. BREX 74520. This car previously inspected on No- 
vember 21, 1969, for Quality and Condition . . . and inspected 
for Condition .. . on November 24, 1969.” 


8. In addition to the certification for condition of the 128 
cartons of tomatoes set forth above, respondent also obtained on 
December 1, 1969, a Federal dump certificate certifying that an 
additional 240 cartons of tomatoes from this shipment possessed 
no commercial value due to Watery Rot in advanced stages and 
were eligible for dumping, which was done. 


9. Respondent has made no payment to complainant in connec- 
tion with this transaction. 


10. The formal complaint was filed on March 4, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase of the subject tomatoes by respondent, and their 
subsequent shipment by complainant from Homestead, Florida, 
to respondent at Baltimore, Maryland, in car BREX 74520 is not 
disputed. There likewise is no dispute as to the arrival of the 
fruit at Baltimore on or about November 20, 1969. Respondent, 
however, takes exception to the allegation in the formal complaint, 
that he (respondent) accepted the tomatoes on arrival in Balti- 
more. 


Respondent’s position is not sustained by the record. While 
denying that he accepted the shipment, he offers no evidence to 
establish that it was rejected, or that such was even attempted. 
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Accordingly, we conclude that this shipment was accepted by 
respondent. 


Having accepted the subject tomatoes, respondent is liable to 
complainant for the total of the agreed f.o.b. purchase prices 
therefor, less provable damages sustained by respondent as the 
result of any breach of warranty by complainant. B. G. Anderson 
Co., Inc. v. Comunale, 25 A.D. 228. The burden of proving the 
warranty, the breach, and the resulting damages, by a preponder- 
ance of the evidence, rests upon respondent as the moving party. 


In this connection we find that complainant expressly warranted 
that the 600 cartons of tomatoes, at shipping point, would be 
Mature Green, with 304 of the cartons to be U.S. Combination 
grade of certain sizes, and with 296 of the cartons to be U.S. No. 
2 grade of certain sizes (see Finding of Fact No. 3). However, 
there is no contention by respondent that this express warranty 
was breached by complainant. In fact, as evidenced by Federal 
inspections made of the shipment both at shipping point on No- 
vember 15 and at contract destination in Baltimore on November 
21, the tomatoes met these warranty requirements at each place on 
the respective dates. Accordingly, no question of breach or dam- 
ages arising from the express warranty is presented for our con- 
sideration. 


Since respondent pleads no breach of any express warranty by 
complainant in connection with this transaction, then it appears 
that he must be placing his reliance upon a breach by complainant 
of some implied warranty. In this connection respondent, both 
in his pleadings and in his evidence presented at the oral hearing, 
takes the position that the tomatoes involved herein failed to ripen 
satisfactorily. Specifically, respondent contends that a dispropor- 
tionate quantity of the Mature Green tomatoes in this load rotted 
during the period that he was holding them for ripening, and 
urges the conclusion that such rotting—from Watery Rot—could 
only come from spores originating in the fields where the fruit 
was grown. Respondent apparently is urging the conclusion that 
the fruit was thus inherently defective at shipping point; that 
this was later evident at contract destination, as disclosed by the 
inspections made at Baltimore; and that complainant was thus 
guilty of violating the warranty of merchantability accruing in 
respondent’s favor. 


In reviewing the inspection certificates issued in connection 
with this load at Baltimore, we find that the doorway temperatures 
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of the product on November 21, while still in the car, was 56° F. 
at the top of the load and 44° F. at the bottom. In the inspection 
made on November 24, again with the tomatoes still in the car, 
we find the doorway temperatures of the product to be top, 54° F. 
and bottom, 48° F. Since this shipment was made in November, 
it is reasonable to assume that these or similar temperatures pre- 
vailed in transit. 


Various of the Department’s publications,? of which we take 
official notice, stress the adverse effect of low temperatures which 
chill—as opposed to freezing—the fruit. It is pointed out that 
such chiling tends to weaken the product and makes it more sub- 
ject to decay such as Sour (or Watery) Rot, among others. The 
recommended transit temperatures for Mature Green tomatoes 
range from 55° F. to 65° F., with Mature Green tomatoes being 
especially susceptible to chilling injury when the temperature 
falls below 50° F. 


The tomatoes in car BREX 74520 were exposed for some nine 
days—from November 15 to November 24—to temperatures that 
were—in the main—below those recommended either for storage 
or transit conditions. As we have already pointed out, exposure 
to such temperatures for this long a time could cause chilling, 
with the resulant weakening of the tomatoes and the subsequent 
susceptibility to decay. 


Under the f.o.b. terms of the contract, respondent is liable for 
all. risk of damage to the shipment in transit not caused by the 
shipper. See the Department’s regulations, 7 CFR 46.43(i). The 
burden of proving that the damage here was caused by complain- 
ant rests upon respondent. To our mind, respondent has failed to 
sustain that burden. Accordingly, we find no breach of warranty 
or contract on the part of complainant. 


The f.o.b. contract prices of the tomatoes involved herein total 
$4,538.50, of which no part has been paid to complainant by re- 
spondent, in violation of section 2 of the act. Accordingly, repara- 
tion in this amount should be awarded to complainant against 
respondent, with interest. 





2. Protection of Rail Shipments of Fruits and Vegetables, Agriculture Handbook No. 195 
(July 1961); Market Diseases of Tomatoes, Peppers and Eggplant, Agriculture Handbook No. 
28 (February 1969); The Commercial Storage of Fruits, Vegetables, and Florist and Nursery 
Stocks, Agriculture Handbook No. 66 (October 1968); and Protecting Perishable Foods During 
Transportation by Truck, Agriculture Handbook No. 105 (December 1956). 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,538.50, with interest thereon 
at the rate of 8 percent per annum from January 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,412) 


FLORIDA VEGETABLE SALES v. SUNLIGHT TOMATO REPACKING CO. 
PACA Docket No. 2-1189. Decided September 17, 1970. 


F.o.b. sale—Suitable shipping condition—Breach not established 


Where respondent failed to establish that complainant breached the suitable 
shipping condition warranty or breached the contract in any other way, 
respondent is liable for the full purchase price of the two truckloads 
of tomatoes accepted by it. 


Lewis and Lewis, Boston, Mass., for complainant. 
Infelise & Strout, Lynn, Mass., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $8,463.00 in connection 
with the sale and shipment to respondent of two truckloads of 
tomatoes in interstate commerce. 


The parties each were served with copies of the Department’s 
report of investigation and supplement thereto. Respondent was 
also served with a copy of the formal complaint to which answer 
was filed denying liability and requesting an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on Feoruary 
20, 1970. Counsel appeared for both parties. One witness testi- 
fied for respondent and the deposition testimony of four com- 
plainant witnesses was received in evidence. Each party filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Fred Joseph 
Piowaty and Samuel Dean Barnett, doing business as Florida 
Vegetable Sales, whose address is P. O. Box 176, Princeton, 
Florida. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent is an individual, Anthony Joseph Sarno, doing 
business as Sunlight Tomato Repacking Co., whose address is 
82-88 Commercial Street, Boston, Massachusetts. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about November 18 and 20, 1968, in the course of 
interstate commerce and by oral contracts, complainant sold to 
respondent two truckloads of tomatoes U. S. Combination grade, 
75% or better U.S. No. 1, consisting of various sizes as described 
below and at the following agreed prices, f.o.b. Immokalee, 
Florida: 


Sale of November 18, 1968 


Quantity 
(40 lb. Cartons) Size Unit Price Price Extended 
892 6x7 $9.10 $8,117.20 
68 7x7 8.10 550.80 
$8,668.00 


Sale of November 20, 1968 


569 6x7 $9.10 $5,177.90 
316 6x6 9.10 2,875.60 
45 5x6 9.10 409.50 
$8,463.00 


4. The tomatoes sold on November 18, 1968, were picked, 
packed and federally inspected at shipping point the next day and 
were certified as U. S. Combination grade averaging 85% U.S. 
No. 1 quality, with no decay. Each carton was stamped with the 
grower’s lot number: 201 cartons No. 2, 320 cartons No. 3, 326 
cartons No. 8, 85 cartons No. 11 and 25 cartons No. 14. The 
tomatoes sold on November 20, 1968, were picked, packed and 
federally inspected that same day and were certified as grading 
88% U.S. No. 1. These cartons were all marked No. 8. 


5. On November 19 and 20, 1968, complainant shipped the two 
truckloads of tomatoes from Immokalee, Florida, to respondent 
at Boston, Massachusetts, in trailers bearing license Nos. 14812 
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SC and 5-0-1478 Fla. Complainant instructed the drivers to keep 
the tomatoes at 58° enroute. On November 23 respondent told 
the driver of the second load to delay delivery until November 25. 


6. On November 22 and 25, 1968, upon arrival at the public 
auction market in Boston where respondent had arranged for the 
two shipments to be sold at auction by H. Harris & Co., Inc., the 
tomatoes were inspected by the National Perishable Inspection 
Service, Inc., and their condition certified as follows: 


November 22, 1968 — Trailer No. 14812 


“CONDITION: Average less than 1% decay. Fruit is green. 
Range 0 to 24, average 6% damage by sunken discolored 
areas on shoulders.” 


November 25, 1968 — Trailer No. 5-0-1478 


“CONDITION: Range 0 to 20, average 8% turning ripe, 
balance green. Average less than 1% soft rot decay. 4 to 16, 
average 9% damage by sunken discolored areas.” 


7. On November 22, 1968, 67 cartons of the 7x7 tomatoes from 
trailer No. 14812 were disposed of by respondent at private sale 
for $9.75 per carton, or a total of $653.25. The balance of the 
tomatoes in this shipment, 893 cartons, being unsold were with- 
drawn from the auction premises of H. Harris & Co., Inc., by 
respondent and carted to respondent’s place of business in Boston. 


8. On November 25, 26 and 29, 1968, the 930 cartons of tomatoes 
from trailer No. 5-0-1478 were offered for sale at auction by H. 
Harris & Co., Inc. None were sold and the entire quantity was 
withdrawn by respondent and carted to his place of business in 
Boston. 


9. On December 2, 1968, Federal inspection was made of 812 
cartons of the tomatoes from trailer No. 14812 at respondent’s 
ripening room. The inspector found decay averages in the five 
lots, as follows: Lot 2—1%, Lot 3—1%, Lot 8—5%, Lot 11—5%, 
and Lot 14—3%, the decay in all lots being described as Watery 
Rot or Bacterial Soft Rot in early to advanced stages. The in- 
spector certified to the grade of the five lots, as follows: 


“Grade: Lot 11: Now approximately 55% U.S. No. 1 quality, 
80% damage by sunken discolored areas. 





Lot 3: Now approximately 80% U.S. No. 1 quality, 
11% damage by sunken discolored areas. 
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Lot 14: Now approximately 60% U.S. No. 1 quality, 
29% damage by sunken discolored areas. 


Lots 2 and 8: Now approximately 70% U.S. No. 1 
quality, damage by sunken discolored areas 15% im 
Lot 8, 17% in Lot 2.” 


10. On December 2, 1968, the 930 cartons of the tomatoes from 
trailer No. 5-0-1478 were federally inspected at respondent’s 
ripening room and certified with respect to condition and grade, 
as follows: 


“Condition: Average approximately 65% green to breakers, 
20% turning to pink, 5% light red to red. Decay ranges 2 to 
23% average 11% Watery Rot or Bacterial Soft Rot gener- 
ally in advanced stages. Damage by sunken discolored areas 
occurring over the shoulders ranges 4 to 20% average 10% 
including 3% serious damage. 


“Grade: Now approximately 75% U.S. No. 1 quality, 11% 
decay.” 


11. On December 2, 1968, respondent complained to complainant 
concerning the condition of the tomatoes. 


12. On December 5 and 9, 1968, follow-up Federal inspections 
for condition only were made of the 812 cartons of tomatoes then 
remaining from trailer No. 14812, at respondent’s ripening room. 
The certificates of inspection state that the temperature of the 
tomatoes on December 5 ranged from 59° to 61° and on December 
9 it was 57°. The average percentages of decay and damage by 
sunken discolored areas, were as follows: 


Inspection of December 5, 1968 


Lot No. Decay Sunken Discolored Areas 
2 4% 22% including 7% serious 
3 1% 18% including 7% serious 
8 10% 15% including 3% serious 
11 6% 388% including 11% serious 
14 6% 88% including 18% serious 


Inspection of December 9, 1968 


2 6% 13% including 4% serious 
3 1% 21% including 5% serious 
8 8% 15% including 4% serious 
11 5% 53% including 21% serious 
14 6% 33% including 11% serious 


1068 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1064 


In the inspection certificate of December 5, 1968, the decay in all 
lots is described as Watery Rot or Bacterial Soft Rot in advanced 
stages. The certificate of December 9, 1968, reports the decay in 
all lots as Watery Rot or Bacterial Soft Rot generally advanced, 
some early stages. 


18. On December 5, 9 and 11, 1968, follow-up Federal inspec- 
tions for condition only were made of the tomatoes then remaining 
from trailer No. 5-0-1478, at respondent’s ripening room. The 
number of cartons inspected was furnished by respondent. The 
certificates show the following: 


Inspection of 930 cartons on December 5, 1968 


“Condition: Average approximately 45% green to breakers, 
25% turning pink, 15% light red to red. Decay ranges 2 to 
84%, average 16% Watery Rot or Bacterial Soft Rot gener- 
ally in advanced stages. Damage by sunken discolored areas 
generally occurring over the shoulders ranges 2 to 20%, 
average 11%. Higher percentage of decay found in 6x6 and 
5x6 lots.” 


Inspection of 930 cartons on December 9, 1968 


“Condition Cartons: Average approximately 25% green to 
breakers, 30% turning to pink, 30% light red to red. Aver- 
age 2% soft tomatoes. Decay ranges 2 to 37% average 11% 
Watery Rot or Bacterial Soft Rot generally in advanced 
stages. Damage by sunken discolored areas generally occur- 
ring over shoulders ranges 12 to 20% average 16% including 
4% serious damage. Damage by sunken shrivelled areas oc- 
curring over shoulders averages 4%. Lugs 5x6: Average ap- 
proximately 25% green to breakers, 65% turning pink, 5% 
light red to red. Decay averages 3%. Damage by sunken 
discolored areas ranges 16 to 24% average 20% including 
4% serious damage. Lugs 6x6: Average approximately 35% 
green to breakers, 60% turning to pink, 5% light red to red. 
Decay averages 2%. Damage by sunken discolored areas 
ranges 12 to 24% average 18% including 4% serious dam- 
age.” 


Inspection of 425 cartons on December 11, 1968 


“Condition: Average approximately 20% green to breakers, 
30% turning to pink, 35% light red to red. Average 1% soft. 
Decay ranges 4 to 37% average 13% Watery Rot, Bacterial 
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Soft Rot or Alternaria Rot, generally in advanced stages. 
Most decayed tomatoes are in green or breaker stage of 
ripening, many pink to red. Damage by sunken discolored 
areas ranges 10 to 26% average 20% including 6% serious 
damage. Damage by sunken shrivelled areas occurring over 
shoulders averages 2%.” 


14, On or about December 5, 1968, respondent submitted 10 
cartons of the tomatoes, 5 from each trailer, for examination by a 
Research Plant Pathologist at the USDA Belle Mead Laboratory, 
Belle Mead, New Jersey. Under date of December 13, 1968, the 
pathologist advised respondent by letter, that the fruit had been 
examined on arrival and the decays removed, and that the remain- 
ing fruit was then placed for 4 days at 65° F. and reexamined, 
with findings, as follows: 


Decay % Decay % 
Lot No. Size 12-6-68 12-10-68 


6x7 3 q 
” 4 


A 

3 10 
5 15 
9 13 
1 
1 
4 


0 
5 
6x6 2 16 
6x6 9 24 
5x6 20 33 


The pathologist stated that most of the decays found were bacterial 
soft rot and/or sour rot. 


15. On December 13, 1968, 126 cartons of the tomatoes from 
trailer No. 5-0-1478, stamped to denote 6x7 size, grower lot No. 8, 
were seized, condemned and dumped by the Health and Hospitals 
Department of the City of Boston. 


16. During the period December 9 through December 17, 1968, 
after reconditioning and repacking the tomatoes then remaining 
from trailer No. 14812, respondent resold the tomatoes for gross 
proceeds of $5,209.75. Expenses, including freight of $864, totaled 
$2,977.95, leaving net proceeds of $2,231.80. 


17. During the period December 6 through December 14, 1968, 
after reconditioning and repacking the tomatoes then remaining 
from trailer No. 5-0-1478, respondent resold the tomatoes for 
gross proceeds of $2,946.05. Expenses, including freight of $837, 
were $2,234.50, leaving a net of $711.45. 
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18. The agreed invoice prices for the two truckloads of tomatoes 
totaled $17,131.00, of which sum respondent paid complainant 
$8,668.00 on or about December 18, 1968, with the understanding 
that such payment would not prejudice the rights of either party. 


19. There is now due and owing from respondent to complainant 
the difference between the total of the agreed purchase prices, 
$17,131.00, and the amount paid to complainant by respondent, 
$8,668.00, or the sum of $8,463.00, no part of which has been paid. 


20. The formal complaint was filed on January 16, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


There is no dispute that the contracts for the two truckloads of 
tomatoes involved herein were entered into over the telephone by 
Samuel D. Barnett, for complainant, and Anthony J. Sarno, for 
respondent, one on November 18 and the other on November 20. 
The evidence submitted by complainant including the deposition 
testimony of Barnett was, in substance, that the contracts specified 
U. S. Combination grade tomatoes, 75 percent U.S. No. 1 or better. 
Respondent denied that this was the understanding and testified 
that the first load was to be 85 percent U.S. No. 1 and the second 
88 percent U.S. No. 1. Although the loads were federally inspected 
at shipping point and certified to be of those percentages of U.S. 
No. 1, such inspections were made subsequent to the times the 
contracts were entered. Consequently, it is unlikely that Barnett 
would have contracted to sell on the basis of those precise per- 
centages. It is concluded that the preponderance of the evidence 
supports complainant’s position. 


Respondent accepted the truckloads of tomatoes on arrival 
thereby rendering himself liable for the purchase prices, less any 
damages proven to have been caused by any breach of contract on 
the part of complainant. The burden of proof rested upon respon- 
dent to establish such breach and the resulting damages. 


Respondent contended that complainant breached the warranty 
of suitable shipping condition in connection with each load. In a 
sale on an f.o.b. basis there is a warranty of suitable shipping 
condition, that is, the produce is in a condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon by the parties. See 7 CFR 
46.43(i) and (j). Here the agreed destination was Boston. Re- 
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spondent testified that the transportation service and conditions 
were normal. However, the second load which would have arrived 
November 23 did not do so until November 25 pursuant to arrange- 
ments between respondent and the driver. Complainant instructed 
the drivers to keep the loads at 58°. The reports of the NPIS 
inspections, made on the dates of arrival, show the temperature of 
the tomatoes in both loads to be 56° to 58°. These reports do not 
show the tomatoes to be abnormally deteriorated on arrival. In 
fact, respondent testified that on the basis of these reports the 
tomatoes were the same grade as at shipping point. Furthermore, 
he testified that he inspected the tomatoes on arrival and advised 
Barnett by telephone the tomatoes looked good. On the basis of the 
evidence it is concluded that the two loads of tomatoes were in 
suitable shipping condition. 


Respondent’s next contention is that complainant breached an 
express warranty that the tomatoes in both loads would ripen 
properly. The deposition testimony of Charles Strohm, complain- 
ant’s inspector and buyer, indicates that he participated in the 
November 18 conversation between Barnett and respondent in 
that he told respondent he would inspect the tomatoes to be packed 
the next day in Immokalee and advise respondent of the quality. 
Strohm testified that the next day he inspected the tomatoes be- 
tween 4 and 9 p.m. and that, in response to respondent’s question 
whether the tomatoes were fancy, he replied “No, it is not a fancy 
tomato, but it is a good tomato and it will ripen okay.” According 
to respondent, he spoke with Strohm only in connection with the 
second load and Strohm said “these tomatoes are good and I will 
guarantee that they will ripen.” 


It is unnecessary to resolve whether Strohm’s statement was 
made in connection with the first or second load. In any event 
we are not convinced that such statement constituted an express 
warranty that the tomatoes would ripen properly. There is no 
evidence that Sarno asked for such a warranty or that he told 
Strohm or Barnett he was buying the tomatoes for ripening and 
repacking. To the contrary, Sarno testified that he asked Barnett 
to ship the tomatoes to the auction company. In our view Strohm’s 
statement made after the contract had been entered into was 
merely an expression of opinion, not an express warranty. 


But even assuming that complainant expressly warranted the 
tomatoes in both loads would ripen properly, we are not convinced 
that the evidence establishes a breach thereof. It is respondent’s 
position that the tomatoes had a latent field disease, Sour Rot, 
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which prevented them from ripening in the normal time, and that 
the amount of rot and damage from sunken discolored areas which 
developed was excessive. At the outset it should be pointed out 
that respondent submitted no evidence as to the manner in which 
tomatoes are normally handled in ripening and repacking into 
consumer containers or the usual percentage of decay and damage 
from sunken discolored areas occurring in normal handling. In 
this connection, official notice is taken of the U. S. Standards for 
fresh tomatoes (7 CFR 51.1855) which provides for the U. S. 
Combination grade a total tolerance at destination of not more 
than 15 percent, by count, for tomatoes which fail to meet the 
requirements of U.S. No. 2 grade. It is further provided that this 
total tolerance may include not more than 5 percent for tomatoes 
which are soft or affected by decay, 10 percent for tomatoes which 
are seriously damaged by shoulder bruises or by discolored or 
sunken scars, and 10 percent for tomatoes which are otherwise 
defective (italicizing added). Official notice is also taken of 
Agriculture Handbook No. 66, “The Commercial Storage of Fruits, 
Vegetables, and Florist and Nursery Stocks” (U.S.D.A. Revised 
October 1968). At page 52, the following appears: 


“Temperatures of 65° to 68° are commonly used for ripening 


mature-green tomatoes. Ripening is more rapid at tempera- 
tures above 70° but decay is generally increased. Tomatoes 
will not ripen normally at temperatures above 80°. A tem- 
perature range of 57° to 60° is probably more desirable for 
slowing ripening without increasing decay problems. At this 
temperature the more mature fruit will ripen enough to pack- 
age for retailing in 7 to 14 days.” 


The evidence shows that the last Federal inspections covering 
a majority of the tomatoes from both loads were made on Decem- 
ber 9. The certificate of the inspection of 812 cartons from the 
first load states that the average decay in the various lots ranged 
from 1 to 8 percent and the average damage by sunken discolored 
areas ranged from 13 to 53 percent, including up to 21 percent 
serious damage. However, the larger portion of the tomatoes, 
lots 2, 3 and 8, had 13 to 21 percent damage by sunken discolored 
areas with up to 5 percent serious. The inspection, which accord- 
ing to applicant-respondent covered all 930 cartons! from the 
second load, disclosed an average of 11 percent decay, 16 percent 


1. At the oral hearing respondent submitted records showing the sale of 63 consumer pack- 
ages of tomatoes from this load on December 6. Consequently, the December 9 inspection 
probably covered less than 930 cartons. 
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damage by sunken discolored areas, including 4 percent serious, 
and 4 percent shriveled areas. 


The amount of deterioration disclosed by these inspections, 16 
days after arrival of the first load and 15 days after the second load 
would normally have arrived, does not seem excessive when com- 
pared with the tolerance for defects allowed by the U. S. Standards 
previously referred to. Under these standards, tomatoes sold as 
U. S. Combination Grade, 75 percent U.S. No. 1, as here, could 
have up to 25 percent damage by shoulder bruises or by discolored 
or sunken scars, if not serious, on arrival at destination. Further- 
more, part of the damage by sunken discolored areas may have 
resulted from the additional handling by respondent. The tomatoes 
were unloaded at the auction company and then unloaded and 
carted to respondent’s warehouse where they were again unloaded. 
See Agricultural Handbook No. 28, ‘““Market Diseases of Tomatoes, 
Peppers and Eggplants,” p. 32 (U.S.D.A. Revised February 1968). 
Sarno testified that the tomatoes were heated at the auction. This 
also may have contributed to the increase in deterioration. 


Some further observations should be made concerning respon- 
dent’s handling of the tomatoes. Sarno testified that beginning 
on December 5, if not before, he was “working” the tomatoes. 
We take this to mean that he was sorting out the ones which were 
ready for sale and those which were deteriorated and of no value. 
The inspections on December 9 show, however, that most of the 
cartons were still intact, although the color of approximately one- 
half of the tomatoes on December 5 ranged from turning pink to 
red. On December 9, approximately 2 to 4 percent of the tomatoes 
were soft and presumably of no commercial value. There is a 
possibility, therefore, that respondent’s handling, or lack thereof, 
played a part in the loss sustained by respondent. 


On the basis of the record, we conclude that respondent has 
failed to sustain his burden of proving any breach of contract by 
complainant. Thus, respondent’s failure to pay the full agreed 
purchase price of the tomatoes was in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$8,463.00, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,463.00, with interest thereon 
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at the rate of 8 percent per annum from January 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,413) 


J. A. WooD COMPANY v. A. J. TEBBE & SONS COMPANY. PACA 
Docket No. 2-1612. Decided September 17, 1970. 


F.0.b. sale—Diversion—Acceptance 


Where produce met contract requirements at shipping point and even beyond 
contract destination, respondent’s diversion of the shipment constituted 
acceptance and respondent is therefore liable to complainant for the 
amount claimed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 


Bobbitt, Brite, Bobbitt & Allen, San Antonio, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,499 in connection with a transaction in interstate commerce 
involving a carload of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, complainant filed an opening 
statement and respondent filed an answering statement. Respon- 
dent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 


2. Respondent is an individual, Cyril Henry Tebbe, doing busi- 
ness as A. J. Tebbe & Sons Company, whose address is 4600 Broad- 
way, San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On June 13, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, small to 
medium size, contained in car PFE 4109 then on track in Tolleson, 
Arizona, at an agreed price of $1.90 per sack, f.o.b. shipping 
point in the State of Arizona. 


4. The onions in car PFE 4109 had been federally inspected at 
Tolleson, Arizona, on the morning of June 11, 1969, and had been 
certified as U.S. No. 1 grade, with no decay, and with defects well 
within tolerance. 


5. Complainant, at 6 p.m. on June 13, 1969, billed car PFE 4109 
out of Tolleson, Arizona, to respondent at Kansas City, Missouri. 
The shipment was then diverted by respondent to the A. M. 
Macheca Co., at St. Louis, Missouri, where it was federally in- 
spected at 12:20 p.m. on June 18, 1969. The results of that in- 
spection, in relevant part, are as follows: 


“Condition of load: Through lengthwise and crosswise load 
2 to 8 rows, 7 and 8 layers. 


“Temperature of product: At doorway—top, 67° F., bottom 
65° F. 


“Quality ... Grade defects within tolerance. 


“Condition: Generally firm and slightly damp. Average 3% 
damaged by dry sunscald. Average 2% decay. 


“Grade: U.S. No. 1, 1-7/8 inch minimum. 


“Remarks: Inspection and certificate restricted to product in 
4 upper layers of load.” 


6. Subsequent to the inspection set forth above, car PFE 4109 
was diverted by respondent from St. Louis, Missouri, to National 
Fruit & Produce Co., Pittsburgh, Pennsylvania, where the onions 
were federally inspected, for condition only, at 8 a.m. on June 26, 
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1969. The results of that inspection, in relevant part, are as 
follows: 


“Condition of load and containers: . . . Load shifted from 
bunkerwall one end of car from 10 to 20 inches in bottom 
layer to 3 feet in top layer. Many bags show 1 or more wet 
spots from decay. 


“Temperature of product: Doorway, top 68° F.; bottom 68° F. 


“Condition: Mostly firm and slightly damp to damp. Decay 
ranges from 12 to 22%, average 16% ; Bacterial Soft Rot, in 
all stages, mostly advanced. 


“Remarks: Inspection and certificate restricted to bags in 
upper three layers of load.” 


7. On July 2, 1969, a second Federal inspection, for condition 
only, was made of the 500 sacks of onions then remaining in car 
PFE 4109 in Pittsburgh. The results of that inspection, in rele- 
vant part, are as follows: 


“Temperature of product: Doorway, top 75° F., bottom 72° F. 
“Condition: From 28 to 60%, average 42% decay, mostly 


Bacterial Soft Rot, some Gray Mold Rot in all stages, mostly 
advanced. Most remaining onions damaged by Black Mold 
between outer scales. Remainder of stock firm and fairly dry 
to slightly damp. 


“Remarks: Inspection and certificate restricted to part of 
load remaining at time of inspection .. .” 


8. Respondent has made no payment to complainant in connec- 
tion with this shipment. 


9. The formal complaint was filed on December 22, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in its sworn complaint alleges—in substance—that 
on June 13, 1969, it sold and shipped to respondent at Kansas City, 
Missouri, in car PFE 4109, 800 50-pound sacks of yellow Grano- 
Granex onions, Copper Head brand, U.S. No. 1 grade, at an agreed 
contract price of $1.90 per sack, f.o.b. Tolleson, Arizona. Com- 
plainant further alleges that the carload of onions was received 
and accepted by respondent, but that complainant has not been 
paid any part of the contract price. 
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Respondent in his verified answer admits the purchase of the 
onions involved herein, and also admits that they were shipped by 
complainant out of Tolleson, Arizona, to respondent at Kansas 
City, Missouri, on June 13, 1969. Respondent denies, however, 
that the onions met contract requirements as to kind, quality and 
grade, and also denies that he accepted the shipment or is liable to 
complainant in connection with this transaction. On the contrary, 
as alleged by respondent in his answer, complainant agreed to 
“stand behind the quality and condition of its shipment to respon- 
dent subject to inspection and acceptance at final destination, 
without regard to any diversion thereof enroute to final destina- 
tion, and in fact and as a matter of law waived any right to assert 
that diversion constituted acceptance by respondent.” Respondent 
further alleges in his answer that the onions in car PFE 4109 
failed to grade U.S. No. 1 on arrival at final destination, Pitts- 
burgh, Pennsylvania, after diversion to that point, and were 
rejected by respondent’s buyer, National Fruit & Produce Co. 
Respondent contends that the condition of the onions in Pitts- 
burgh, as evidenced by the inspections made there on June 26 and 
July 2, 1969, establish that the onions were not in suitable shipping 
condition when shipped by complainant from Tolleson on June 13, 
in breach of the contract between the parties. 


Complainant’s evidence in support of its contention that this 
was an f.o.b. sale of a carload of yellow Grano-Granex onions, 
Copper Head brand, U.S. No. 1 grade, for shipment to respondent 
at Kansas City, Missouri, in car PFE 4109, consists of the allega- 
tions in its verified complaint; its invoice to respondent dated 
June 13, 1969, setting forth these details; a bill of lading showing 
car PFE 4109 being billed out of Tolleson, Arizona, to respondent 
at Kansas City, Missouri, at 6 p.m. on June 13; and an official 
certificate of inspection, dated June 11, 1969, certifying that the 
onions in car PFE 4109 were U.S. No. 1 grade, Grano-Granex 
type, 1-7/8” to 3” in size. 


Respondent, in support of the allegations in his verified answer, 
offers only the statements contained in the answer, together with 
several exhibits attached to the answer. Of these exhibits, only 
one, Exhibit No. 5, pertains to car PFE 4109 and is a telegram 
to complainant from respondent, dated June 26, 1969, telling com- 
plainant that car PFE 4109 had arrived in Pittsburgh the preced- 
ing day and had been refused by National Fruit and Produce due 
to the onions failing to grade U.S. No. 1. Respondent quoted the 
decay in the car as of June 26 ranging from 12 to 22%, average 
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16%, and informed complainant that respondent had given Na- 
tionalFruit and Produce the car to handle on consignment, for the 
account of whom it might concern. 


In reviewing the evidence before us, we are of the opinion that 
complainant’s evidence is sufficient to sustain its position in this 
case, and that respondent’s evidence is not sufficient to sustain the 
allegations in his answer. Accordingly, we conclude that respon- 
dent’s diversion of this car constituted an acceptance of the onions 
contained therein, rendering respondent liable for the agreed f.o.b. 
purchase price of $1,520, less damages for any breach of contract 
by complainant. Since the onions graded U.S. No. 1 at shipping 
point on June 11, and also graded U.S. No. 1 on June 18 at St. 
Louis, which was beyond the agreed contract destination of Kansas 
City, Missouri, we conclude that the onions met all express war- 
ranties as to quality, condition, and grade required by the contract 
between the parties, and that no breach by complainant of the 
sales agreement of June 13, 1969, has been shown. 


Respondent’s failure to pay complainant the agreed f.o.b. con- 
tract price for this shipment is in violation of section 2 of the act. 
Accordingly, reparation should be awarded to complainant against 
respondent, as damages, in the amount of $1,520. Complainant 


however, has expressly restricted its claim for damages to $1,499, 
so that our award should likewise be restricted to this amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,499, with interest thereon 
at the rate of 8 percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,414) 


ILLINOIS FRUIT GROWERS EXCHANGE v. I. MELTZER & SON, INC. 
PACA Docket No. 2-861. Decided September 21, 1970. 


Dismissal of petition for reconsideration—Admissibility and credibility 
of depositions 


It is concluded that the depositions in question were both admissible in evi- 
dence and entitled to full credibility, and as the order of June 29, 1970, 
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is supported by the evidence and the law applicable thereto, respondent’s 
petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued June 29, 1970, awarding reparation to com- 
plainant against respondent in the amount of $4,587.35. On July 
9, 1970, and within the time allowed therefor, respondent filed a 
Petition for Reconsideration. 


All of the objections raised by respondent to the decision and 
order of June 29, 1970, were carefully considered in arriving at 
that decision and have been reconsidered in accordance with re- 
spondent’s petition. However, there is one point raised by respon- 
dent in the petition for reconsideration which, though it was con- 
sidered, was not mentioned in our prior decision. This relates to 
respondent’s objection, raised at the hearing, to the admission in 
evidence of the depositions of Powell, Hardesty, Morris and Wo- 
mack on the grounds that identical answers were given on occa- 
sion to identical questions. The Presiding Officer overruled the 
objection at the hearing but stated that the identity of the answers 
referred to by respondent’s attorney would be considered as to the 
credibility of the deponents. Respondent’s attorney again con- 
tended in his brief that the depositions in question should not have 
been admitted. We did not deal with this objection of respondent’s 
attorney in our decision of June 29, 1970, because we considered 
that the ruling of the Presiding Officer at the hearing adequately 
dealt with the objection. However, respondent’s attorney now once 
again raises the question of the validity of these depositions and 
argues that to admit these depositions was to “work a fraud upon 
the Secretary of Agriculture.” This is a serious allegation and we 
will therefore now proceed to deal with the admissibility and 
credibility of the depositions in question. 


The record shows that certain of Hardesty’s answers are identi- 
cal with those of Morris to like questions, and that certain of 
Powell’s answers are identical with those of Womack to like ques- 
tions. The facts show that Hardesty and Morris were both in the 
orchard business and both claimed to have been present when 
David Hill visited their orchard. This is the subject matter about 
which they were questioned. The record also shows that both 
Powell and Womack were in the trucking business and could well 
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have held in common, knowledge concerning the matter with which 
their identical answers dealt. 


The notary certified that the witnesses were sworn and deposed 
before her, and the witnesses signed the depositions as their own. 
Respondent’s attorney has offered no evidence that would negate 
these facts. Neither has he cited any authority which would indi- 
cate that identity of answers to identical questions renders the 
depositions inadmissible as evidence, or even affects the credibility 
of the testimony. We conclude, therefore, that the depositions in 
question were both admissible in evidence and entitled to full cred- 
ibility. 

Upon reconsideration we find that the order of June 29, 1970, 
is supported by the evidence and the law applicable thereto. Ac- 
cordingly the petition is dismissed without serving a copy thereof 
upon complainant. 



















The reparation awarded in our order of June 29, 1970, shall be 
paid within 30 days from the date of this order. 





Copies hereof shall be served upon the parties. 







(No. 13,415) 









I. MELTZER & SON, INC. v. J. A. MACDONALD BROKERAGE Co. and/ 
or JOSEPH WEDNER & SON Co. PACA Docket No. 2-934. De- 
cided September 21, 1970. 






Dismissal of petition for reconsideration 









As the order of June 29, 1970, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 






Decision by Thomas J. Flavin, Judicial Officer 







ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued June 29, 1970, awarding reparation to complain- 
ant against respondents jointly and severally in the amount of 
$2,635.84. On July 9, 1970, and within the time allowed therefor, 
complainant filed a Petition for Reconsideration. 
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Complainant’s objections to the decision and order of June 29, 
1970, were fully answered therein and upon reconsideration we 
find that the order of June 29, 1970, is supported by the evidence 
and the law applicable thereto. Accordingly, the petition is dis- 
missed without serving a copy thereof upon respondents. 


The reparation awarded in our order of June 29, 1970, shall be 
paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 13,416) 


J. A. WooD COMPANY v. A. J. TEBBE & SONS COMPANY. PACA 
Docket No. 2-1613. Decided September 21, 1970. 


F.o.b. sale—Diversion—Acceptance 


Where produce met contract requirements at shipping point and even beyond 
contract destination, respondent’s diversion of the shipment constituted 
acceptance and respondent is therefore liable to complainant for the 
agreed purchase price. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Bobbitt, Brite, Bobbitt & Allen, San Antonio, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $778.45 in connection with a transaction in interstate commerce 
involving a carload of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant. 

Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 


tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
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considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement and respondent filed an answering statement. 
Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 


2. Respondent is an individual, Cyril Henry Tebbe, doing busi- 
ness as A. J. Tebbe & Sons Company, whose address is 4600 Broad- 
way, San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On June 11, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, small to medium size, contained 
in car SFRD 21174 then on track in Glendale, Arizona, at an 
agreed price of $1.85 per sack, f.o.b. shipping point in the State 
of Arizona. 


4. The onions in car SFRD 21174 had been officially inspected 
in Glendale, Arizona, on June 7, 1969, and had been certified as 
U.S. No. 1 grade, 1-7/8” to 3”, with less than 14 of 1% sunscald, 
no decay, and offsize within tolerance. 


5. Complainant, at 7:15 p.m. on June 11, 1969, billed car SFRD 
21174 out of Glendale, Arizona, to respondent at Kansas City, 
Missouri. The shipment was later diverted by respondent to Mer- 
chants Produce Co., Moosic, Pennsylvania, where it arrived on or 
about June 23, 1969. The onions in car SFRD 21174 were federally 
inspected at Moosic at 8:45 a.m. on Tuesday, June 24, 1969, with 
the results, in relevant part, as follows: 


“Condition of equipment: Hatch covers: open; Plugs: out. 
Bunkers: empty. Fan control lever in ‘on’ position. 


“Condition of load: Through crosswise and lengthwise load, 
3 to 8 rows, 8 or 9 layers. 


“Temperature of product: At doors, top 67° F., bottom 65° F. 


“Size: Generally ranging from 1% to 3, mostly 2 to 234 inches 
in diameter. Undersize within tolerance. 


“Quality: ... Grade defects within tolerance. 


fbn a Aram we - 
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“Condition: Generally firm and dry. Average 3% damage by 
dry sunscald. Average 2% decay. 


“Grade: U.S. No. 1, 1% inch minimum, Grano-Granex. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 4 layers of load.” 


6. The following day, June 25, 1969, a second Federal inspec- 
tion was made of the onions remaining from this shipment and 
which had been stacked in Merchants Produce Co.’s warehouse in 
Moosic. The results of that inspection, in relevant part, are as 
follows: 


“Products inspected: Grano-Granex type onions . . . Appli- 
cant states 47 sacks. 


“Temperature of product: 69° F. 


“Condition: Generally firm and dry. Average 3% damage 
by dry sunscald. Average 2% damage by surface mold. Decay 
ranges from 3 to 11%, average 6% Bacterial Soft Rot in all 
stages, affecting 1 to 3 scales. 


“Grade: Meets quality requirements, but fails to grade U.S. 
No. 1, 1% inch minimum, Grano-Granex, only account of 
condition. 


“Remarks: Applicant states above stock unloaded from SFRD 
21174.” 


7. Respondent has paid complainant $701.55 in connection with 
this shipment. 


8. The formal complaint was filed on December 22, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in its sworn complaint alleges—in substance—that 
on June 11, 1969, it sold and shipped to respondent at Kansas 
City, Missouri, in car SFRD 21174, 800 50-pound sacks of yellow 
Granex-Grano onions, Copper Head brand, U.S. No. 1 grade, at 
an agreed contract price of $1.85 per sack, f.o.b. Glendale, Arizona. 
Complainant further alleges that the carload of onions was re- 
ceived and accepted by respondent, but that respondent has paid 
only $701.55 in connection with this transaction, leaving a balance 
due and owing complainant of $778.45. 
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Respondent in his verified answer admits the purchase of the 
onions involved herein, and also admits that they were shipped 
by complainant out of Glendale, Arizona, to respondent at Kansas 
City, Missouri, on June 11, 1969. Respondent denies, however, 
that the onions met contract requirements as to kind, quality and 
grade, and also denies that he accepted the shipment or is liable 
to complainant in connection with this transaction beyond the 
$701.55 which he (respondent) has already paid. On the contrary, 
as alleged by respondent in his answer, complainant agreed to 
“stand behind the quality and condition of its shipments to re- 
spondent subject to inspection and acceptance at final destination, 
without regard to any diversion thereof enroute to final destina- 
tion, and in fact and as a matter of law waived any right to assert 
that diversion constituted acceptance by respondent.” Respondent 
further alleges in his answer that the onions in car SFRD 21174 
failed to grade U.S. No. 1 on arrival at final destination, Moosic, 
Pennsylvania, after diversion to that point, and were rejected by 
respondent’s buyer, Merchants Produce Co. Respondent contends 
that the condition of the onions at Moosic, as evidenced by the 
inspection made there on June 25, 1969, establishes that the onions 
were not in suitable shipping condition when shipped by complain- 
ant from Glendale on June 11, in breach of the contract between 
the parties. 


Complainant’s evidence in support of its contention that this 
was an f.o.b. sale of a carload of yellow Granex-Grano onions, 
Copper Head brand, U.S. No. 1 grade, for shipment to respondent 
at Kansas City, Missouri, in car SFRD 21174, consists of the 
allegations in its verified complaint; its invoice to respondent 
dated June 11, 1969, setting forth these details; a bill of lading 
showing car SFRD 21174 being billed out of Glendale, Arizona, 
at 7:15 p.m. on June 11; complainant’s confirming telegram of 
June 11 to respondent: “SHIPPED YOU 11TH RD 21174... AT 
1.85...FOB...800 USONE PREPACK GRANEX ROUTED 
SFE TO KCITY .. .”; and an official certificate of inspection, 
dated June 7, 1969, certifying that the onions in car SFRD 21174 
were U.S. No. 1 grade, Grano-Granex type, 174” to 3” in size. 


Respondent, in support of the allegations in his verified answer, 
offers only the statements contained in the answer, together with 
several exhibits attached to the answer. Of these exhibits, only one 
(Exhibit No. 5) pertains to car SFRD 21174 and is a telegram 
to complainant from respondent, dated June 26, 1969, telling com- 
plainant that the onions had been inspected in Moosic on Tuesday, 
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June 24, and had “barely made USONE grade.” Respondent in- 
formed complainant that the onions had been reinspected Wednes- 
day, June 25 and had failed to grade U.S. No. 1 at that time. Re- 
spondent, in this same wire, further informed complainant that 
it was impossible for respondent’s consignee to pack three to four 
hundred bags of the onions in the car due to condition, and that 
respondent then released Merchants Produce Co. from their obli- 
gation to respondent and instructed them to handle the onions for 
the account of whom concerned. 


In reviewing the evidence before us, we are of the opinion that 
complainant’s evidence is sufficient to sustain its position in this 
case, and that respondent’s evidence is not sufficient to sustain 
the allegations in his answer. Accordingly, we conclude that re- 
spondent’s diversion of this car constituted an acceptance of the 
onions contained therein, rendering respondent liable for the 
agreed f.o.b. purchase price of $1,480, less damages for any breach 
of contract by complainant. Since the onions graded U.S. No. 1 
at shipping point on June 7, and also graded U.S. No. 1 on June 
24 at Moosic, which was beyond the agreed contract destination 
of Kansas City, Missouri, we conclude that the onions met all 
express warranties as to quality, condition, and grade required 
by the contract between the parties, and that no breach by com- 
plainant of the sales agreement of June 11, 1969, has been shown.' 


The total f.o.b. contract price of the onions involved herein is 
$1,480, of which respondent has paid complainant $701.55, leaving 
a balance due and owing of $778.45. Respondent’s failure to pay 
this balance to complainant is a breach of contract and a violation 
of section 2 of the act. Accordingly, reparation should be awarded 
to complainant against respondent, as damages, in the amount of 
$778.45, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $778.45, with interest thereon at 
the rate of 8 percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


1. The inspection of June 25, 1969, upon which respondent relies to show the allegedly poor 
condition of this carload of onions, covered only 47 sacks, or less than 6% of the load. This 
is hardly sufficient to establish either the condition or the grade of the onions in the car 
as a whole. Further, while respondent in his telegram of June 26 states that his consignee 
at Moosic was unable to pack some 300 to 400 bags of the onions in this car, respondent has 
furnished no documentary evidence, such as a dump certificate or inspection certificate cover- 
ing these onions, to substantiate this statement. 
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(No. 13,417) 


J. A. Woop COMPANY v. A. J. TEBBE & SONS COMPANY. PACA 
Docket No. 2-1614. Decided September 21, 1970. 


F.0.b. sale—Diversion—Acceptance 


Where produce met contract requirements at shipping point and even beyond 
contract destination, respondent’s diversion of the shipment constituted 
acceptance and respondent is therefore liable to complainant for the 
amount claimed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Bobbitt, Brite, Bobbitt & Allen, San Antonio, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,499 in connection with a transaction in interstate commerce 
involving a carload of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Under 
this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report 
of investigation. In addition, complainant filed an opening state- 
ment and respondent filed an answering statement. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 


2. Respondent is an individual, Cyril Henry Tebbe, doing busi- 
ness as A. J. Tebbe & Sons Company, whose address is 4600 Broad- 
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way, San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On June 14, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, small to 
medium size, contained in car PFE 4163 then on track in Tolleson, 
Arizona, at an agreed price of $1.90 per sack, f.o.b. shipping point 
in the State of Arizona. 


4, The onions in car PFE 4163 had been officially inspected at 
Tolleson, Arizona, on the morning of June 12, 1969, and had been 
certified as U.S. No. 1 grade, with no decay, and with defects well 
within tolerance. 


5. Complainant, at 4 p.m. on June 14, 1969, billed car PFE 4163 
out of Tolleson, Arizona, to respondent at Kansas City, Missouri. 
The shipment was then diverted by respondent to the A. M. 
Macheca Co., at St. Louis, Missouri, where it was federally in- 
spected at 8:30 a.m. on June 20, 1969. The results of that inspec- 
tion, in relevant part, are as follows: 


“Condition of equipment: Hatch covers, plugs out, bunkers 
empty. Fan control lever in ‘on’ position .. . 


“Condition of load: Through lengthwise and crosswise load 
2 to 8 rows, 7 and 8 layers. Load away from one bunker wall 
from 2 inches bottom layer to 18 inches top layer. 


“Temperature of product: At doorway—top 78° F., bottom 
76° F. 


“Quality: ... Grade defects within tolerance. 


“Condition: Generally firm and fairly dry. Average 2% dam- 
aged by dry sunscald. Average 1% decay. 


“Grade: U.S. No. 1, 1% inch minimum. 


“Remarks: Inspection and certificate restricted to product in 
4 upper layers of load.” 


6. Subsequent to the inspection set forth above, car PFE 4163 
was diverted by respondent from St. Louis, Missouri, to Kleen- 
Pak Inc., Milwaukee, Wisconsin, with the diversion being con- 
firmed to Kleen-Pak Inc. by respondent’s telegram of June 20, 
1969. Upon arrival of car PFE 4163 in Milwaukee on or about 
June 25, an inspection was made of the onions contained therein 
by the Universal Inspection Bureau at 12:45 p.m. on the following 
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day, June 26. The results of that inspection, in relevant part, are 
as follows: 


“Outside Temperature: 84° 
“Commodity Temperature: Top 75° Bottom 738° 


“Exceptions: From center of load, (50% of samples) show 
85 to 75% onions damaged by black mold, range 1 to 10%, 
many packs none, average 4% soft rot. 


“Comparison: Shell of load where benefitted by air, clean and 
dry, free from mold and practically free from soft rot.” 


7. On July 27, 1969, Kleen-Pak Inc. informed respondent of its 
rejection of the onions in car PFE 4163. On the same date respon- 
dent informed complainant of the inspection results certified by 
Universal Inspection Bureau, the rejection of the load by Kleen- 
Pak, and its (respondent’s) abandonment of the shipment to the 
carrier in lieu of freight charges. 


8. Respondent has made no payment to complainant in connec- 
tion with this shipment. 


9. The formal complaint was filed on December 22, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in its sworn complaint alleges—in substance—that 
on June 14, 1969, it sold and shipped to respondent at Kansas City, 
Missouri, in car PFE 4163, 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, at an agreed 
price of $1.90 per sack, f.o.b. Tolleson, Arizona. Complainant 
further alleges that the carload of onions was received and ac- 
cepted by respondent, but that respondent has not paid any part 
of the contract price to complainant. 


Respondent in his verified answer admits the purchase of the 
onions involved herein, and also admits that they were shipped 
by complainant out of Tolleson, Arizona, to respondent at Kansas 
City, Missouri, on June 14, 1969. Respondent denies, however, 
that the onions met contract requirements as to kind, quality and 
grade, and also denies that he accepted the shipment or is liable to 
complainant in connection with this transaction. On the contrary, 
as alleged by respondent in his answer, complainant agreed to 
“stand behind the quality and condition of its shipments to respon- 
dent subject to inspection and acceptance at final destination, 
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without regard to any diversion thereof enroute to final destina- 
tion, and in fact and as a matter of law waived any right to assert 
that diversion constituted acceptance by respondent.” Respondent 
further alleges in his answer that the onions in car PFE 4163 
failed to grade U.S. No. 1 on arrival at final destination, Milwau- 
kee, Wisconsin, after diversion to that point, and was rejected by 
respondent’s buyer, Kleen-Pak Inc. Respondent contends that the 
condition of the onions at Milwaukee, as evidenced by the inspec- 
tion made there on June 26, 1969, establishes that the onions were 
not in suitable shipping condition when shipped by complainant 
from Tolleson on June 14, in breach of the contract between the 
parties. 


Complainant’s evidence in support of its contention that this 
was an f.o.b. sale of a carload of yellow Granex-Grano onions, 
Copper Head brand, U.S. No. 1 grade, for shipment to respondent 
at Kansas City, Missouri, in car PFE 4163, consists of the allega- 
tions of its formal complaint; its invoice to respondent dated June 
14, 1969, setting forth these details; a bill of lading showing car 
PFE 4163 being billed out of Tolleson, Arizona, to respondent at 
Kansas City, Missouri, at 4 p.m. on June 14; and an official cer- 
tificate of inspection, dated June 12, 1969, certifying that the 
onions in car PFE 4163 were U.S. No. 1 grade, Granex-Grano type, 
1%” to 3” in size, with no decay and with defects well within 
tolerance. 


Respondent, in support of the allegations in his verified answer, 
offers only the statements contained in the answer, together with 
several exhibits attached to the answer. Of these exhibits, only 
one (Exhibit No. 5) pertains to car PFE 4163 and is a telegram 
to complainant from respondent, dated June 27, 1969, telling 
complainant that car PFE 4163 had arrived in Milwaukee on June 
25, and after an inspection of the onions on June 26, had been 
refused by respondent’s consignee, Kleen-Pak Inc. Respondent in 
the telegram quoted the results of the June 26 inspection (see 
Finding of Fact No. 6) and informed complainant that the onions 
had been abandoned to the carrier. 


In reviewing the evidence before us, we are of the opinion that 
complainant’s evidence is sufficient to sustain its position in this 
case, and that respondent’s evidence is not sufficient to sustain the 
allegations in his answer. Accordingly, we conclude that respon- 
dent’s diversion of this car constituted an acceptance of the onions 
contained therein, rendering respondent liable for the agreed f.o.b. 
purchase price of $1,520, less damages for any breach of contract 
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by complainant. Since the onions graded U.S. No. 1 at shipping 
point on June 12, and also graded U.S. No. 1 on June 20 at St. 
Louis, which was beyond the agreed contract destination of Kansas 
City, Missouri, we conclude that the onions met all express war- 
ranties as to ouality, condition, and grade required by the contract 
between the parties, and that no breach by complainant of the sales 
agreement has been shown. 


Respondent’s failure to pay complainant the agreed f.o.b. con- 
tract price for this shipment is in violation of section 2 of the act. 
Accordingly, reparation should be awarded to complainant against 
respondent, as damages, in the amount of $1,520. Complainant, 
however, has expressly restricted its claim for damages to $1,499, 
so that our award should likewise be restricted to this amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,499, with interest thereon at the 
rate of 8 percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,418) 


In re SAL F. Crispo, INc. PACA Docket No. 2-1826. Decided Sep- 
tember 22, 1970. 


Misrepresentation of status—Failure to perform express duties of broker— 
Unlawful collection—Suspension of license—Consent 


Respondent consented to an order suspending its license under the act for 
a period of 30 days for violations of the act in failing to perform express 
duties of a broker by misrepresenting its status and unlawfully collect- 
ing brokerage and joint account profits. 


Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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instituted by a complaint filed on September 3, 1970, by the Acting 
Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, flagrantly, and repeat- 
edly violated section 2 of the act by failing, without reasonable 
cause, to perform express duties of a broker, in connection with 
11 transactions involving the shipment of cantaloupes in interstate 
commerce. 


Respondent filed an answer on September 15, 1970, admitting all 
the factual allegations of the complaint and consenting to the issu- 
ance of an order suspending for 30 days the license issued the re- 
spondent under the act. Respondent’s answer also waived oral 
hearing, waived the provisions of section 10 of the act which re- 
quires'10 days’ notice before an order may take effect, waived the 
preparation of a Hearing Examiner’s report, and waived oral 
argument. 


FINDINGS OF FACT 


1. Respondent, Sal F. Crispo, Inc., is an Arizona corporation 
whose address is 4710 N. 16th Street, Phoenix, Arizona. 


2. Pursuant to the licensing provisions of the act, license No. 
681461 was issued to respondent on February 27, 1968. This li- 
cense was renewed annually, presently is in effect, and next is sub- 
ject to renewal on or before February 27, 1971. 


8. During September 1969, in connection with 11 transactions 
involving the shipment of cantaloupes in interstate commerce, 
respondent knowingly acted as both broker for three sellers and 
as a joint purchaser of these 11 shipments, but failed, without 
reasonable cause, to perform the duty of a broker expressly set 
forth in Section 46.28(d) of the Regulations issued pursuant to 
the act (7 CFR 46.28(d)), in that respondent, while acting both 
as a broker and as a dealer-purchaser, failed to disclose its status 
in each transaction to all parties with whom it was dealing. In 
each of these 11 transactions, respondent misrepresented itself as 
a broker to the sellers when it was, in fact, acting as a dealer, 
purchasing the cantaloupes. Also, respondent failed to perform 
the duty of a broker who is acting as a dealer-purchaser (to re- 
frain from charging brokerage fees) as expressly set forth in Sec- 
tion 46.28(d) of the Regulations, in that respondent requested and 
received brokerage fees from the sellers in these 11 transactions. 
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The shippers-sellers and the amount of brokerage and joint ac- 
count profits thus unlawfully collected by the respondent were 
as follows: 


A. Levy & J. Zentner Co. — San Francisco, Calif. 


Total 
Brokerage Unlawfully 
Date Car No. 1%,J/A Profit %J/ALoss Collected Collected 
9-16-69 PFE 301779 $207.54 $ 62.40 
9-16-69 PFE 450759 73.29 68.80 
9-17-69 PFE 200213 247.10 62.40 
9-18-69 PFE 453203 $ 32.90 60.80 
9-19-69 PFE 456110 307.10 68.80 
9-20-69 PFE 302169 669.04 62.40 
% J/A Profit $835.03 $701.94 $385.60 
less: % J/A Loss 701.94 
Total $133.09 $385.60 $518.69 
Vukasovich, Inc. — Watsonville, Calif. 
Total 
Brokerage Unlawfully 
Date Car No. 1% J/A Profit %J/ALoss Collected Collected 
9-21-69 PFE 451357 $409.22 $ 68.80 
9-22-69 PFE 451889 263.54 68.80 
9-23-69 PFE 457076 (Chged. to Cons.) 68.80 
Total $672.76 $206.40 $206.40 
Mendelson-Zeller Co., Inc. — San Francisco, Calif. 
Total 
Brokerage Unlawfully 
Date Car No. %J/A Profit %J/ALoss Collected Collected 
9-25-69 PFE 453549 $ 63.40 $ 68.80 
9-25-69 PFE 457504 $291.76 68.80 
% J/A Profit $291.76 $ 63.40 $137.60 
less: % J/A Loss 63.40 
Total $228.36 $137.60 $365.96 


4. Respondent has made restitution to the three shippers-sellers 
the amount due each of them. 


5. By notice in writing dated June 9, 1970, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the act relating to the matters set 
forth in the foregoing Findings of Fact. Respondent failed to do 
so. 


CONCLUSIONS 


By reason of the facts admitted by respondent and set forth 
herein, respondent has willfully, flagrantly, and repeatedly vio- 
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lated section 2 of the act (7 U.S.C. 499(b)). Respondent has 
filed its consent to the issuance of an order suspending its license 
for 30 days, and has requested that the suspension become effec- 
tive on October 5, 1970, or as soon thereafter as possible. Com- 
plainant has consented to and recommended the issuance of such 
an order. Respondent waived oral hearing, waived the prepara- 
tion of a Hearing Examiner’s report, and waived oral argument. 
Accordingly, pursuant to section 47.26(b) of the Rules of Practice 
(7 CFR 47.26(b)), such order should be issued. 


ORDER 


Effective the 5th day of October, 1970, respondent’s license 
under the act is suspended for the period of 30 days. 


The facts and circumstances shall be published. Copies of this 
order shall be served upon the parties. 


(No. 13,419) 


In re JOSEPH WEDNER & SON Co. PACA Docket No. 2-1456. De- 
cided September 22, 1970. 


Failure to pay—Publication of facts—Repeated and flagrant violations— 
Default 


Respondent’s failures to pay or remit promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or received 
on consignment and failure to pay broker’s fees and expenses constitute 
repeated and flagrant violations of the act. As respondent’s license 
terminated prior to the institution of this proceeding, suspension or 
revocation thereof is not ordered herein but the facts and circumstances 
of the violations found shall be published. 


Dennis Becker for complainant. 
Goldberg & Wedner, Pittsburgh, Pa., for respondent. 
Dorothea Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
against respondent for failing to pay or remit promptly and in 
full for transactions involving perishable agricultural commodi- 
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ties in commerce. Respondent filed an answer and a hearing was 
held. The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged and a pro- 
posed order that the facts and circumstances be published since 
respondent’s license has terminated. Respondent did not file ex- 
ceptions. 


Accordingly, the hearing examiner’s recommended decision and 
order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.), 
instituted by a complaint filed October 30, 1969, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent has violated Section 2 of the Act (7 
U.S.C. 499b) by failing to make full payment promptly of net 
proceeds realized from consignment transactions, and, in failing 
to make full payment promptly of certain agreed purchase prices 
or balances thereof, and, in failing to make full payment promptly 
of the fees and expenses due a broker for negotiating contracts 
for fruits and vegetables shipped in interstate or foreign com- 
merce. The total monies due the various consignors, sellers, and 
broker is alleged to be $93,636.41. 


Respondent filed an answer wherein it admitted, among other 
things, that during the period November, 1968, through May, 
1969, respondent received on consignment seven lots of grapes in 
interstate or foreign commerce from three shippers, sold such 
grapes, realized the net proceeds therefor, and accounted for, but 
failed to pay the net proceeds to the shippers, in a total amount of 
$6,329.57. Respondent’s answer further admits that during the 
period December, 1968 through April, 1969, it purchased, received 
and accepted without complaint in interstate or foreign commerce 
17 lots of fruits and vegetables but failed to make full payment 
to the sellers of the agreed purchase prices. By way of further 
admission the respondent admits it faiied to pay $239.99 for 
brokerage fee and expenses incurred in buying 407 lugs of Chilean 
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grapes for its account; and, that in Docket Nos. 2-1300 and 2-1301 
reparation awards were issued against Respondent on June 24, 
1969, and remain unpaid. 


With respect to 8 other of the alleged violations, the Respondent 
denied, in regard to 5 of them, that, it failed to pay, and/or to pay 
on time because the perishable agricultural commodities involved 
were not accepted without complaint and that in connection with 
3 of the alleged violations, such accounts had been paid in full at 
a later date. Respondent also pleaded that there existed, as re- 
gards the 25 admitted violations, certain mitigating circumstances 
which warranted dismissal of the action without a finding that it 
had committed repeated and/or flagrant violations of the Act. 


The. Respondent requested an oral hearing which was held, fol- 
lowing a prehearing conference, on March 10, 1970, in Pittsburgh, 
Pennsylvania, before Dorothea A. Baker, Hearing Examiner, 
United States Department of Agriculture, at which time Respon- 
dent was represented by Irwin B. Wedner, Esq., 918 Plaza Build- 
ing, Pittsburgh, Pennsylvania, and Complainant was represented 
by Dennis Becker, Esq., Office of the General Counsel, United 
States Department of Agriculture. At the prehearing conference, 
it was stipulated between the parties that with respect to 3 of the 8 
alleged violations which Respondent denied in its Answer, that Re- 
spondent had paid the obligations which arose pursuant to the 
transactions involved, but that such payments were, in each 
instance, made late. In the course of the oral hearing, it was ad- 
mitted by Respondent, as regards the other 5 alleged violations 
which Respondent denied in its Answer, that Respondent owed 
money for each of the transactions involved, but that the exact 
amount of the unpaid obligations had not yet been ascertained 
because of a dispute between Respondent and the party to which 
it owed the money. Evidence was received and testimony taken. 
In due course the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Joseph Wedner & Son Co., is a corporation 
organized and existing under the laws of the Commonwealth of 
Pennsylvania, whose business address at the time of the trans- 
actions involved in this action was 421 Catanzaro Building, 21st 
and Smallman Streets, Pittsburgh, Pennsylvania 15222. Pursuant 
to the licensing provisions of the Act, License No. 201900 was is- 
sued to Respondent on August 30, 1963. This license has been 
renewed annually, and was last renewed on August 30, 1968 
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(Complainant’s Ex. No. 2). The license was suspended on July 
30, 1969, when Respondent failed to satisfy two reparation awards 
issued in PACA Dockets 2-1300 and 2-1301, and, was terminated 
on August 30, 1969, when Respondent did not renew it (Respon- 
dent’s Answer, Paragraph 2; tr., 10). 


2. At the time of the transactions involved herein, the officers, 
directors and stockholders of Joseph Wedner & Son Co., were: 
Norman Wedner,: president, treasurer, and director, 96%; San- 
ford Wedner, vice-president and director, 2%; Irvin Bertram 
Wedner, secretary, 2% ; and William Carson, director. (Complain- 
ant’s Ex. No. 2; tr., 8-9). 


8. During the period November 29, 1968 through May 21, 1969, 
Respondent received on consignment in interstate commerce seven 
lots of grapes from three shippers, sold the grapes, realized net 
proceeds therefor, and accounted for, but failed to pay the net 
proceeds due the shippers in a total amount of $6,329.57 (para. 
4 of Complaint as admitted in para. 4 of Answer). 


4. During the period beginning October 7, 1968 and ending 
April 16, 1969, Respondent purchased, received and accepted in 
interstate or foreign commerce 25 lots of fruits and vegetables 
from 13 sellers. For 17 of the lots, Respondent failed to make 
payment to the sellers of the agreed purchase price, which amount 
for the 17 lots totalled $60,389.83 (items 6-21 and 25 of para. 5 
of complaint as admitted in para. 5 of Answer). For five of the 
lots, the amount due the seller for each lot is in dispute, but Re- 
spondent failed to make payment of that portion of the agreed 
upon purchase price which was not in dispute. For the three re- 
maining lots payment was due February 28, 1969, March 27, 1969 
and April 11, 1969, and Respondent failed to pay the sellers the 
full amount of the purchase price promptly, but payment for each 
of said three lots was made in June, 1969, with overdue payments 
for the three lots totalling $1,904.52. 


5. During April, 1969, Respondent failed to pay $239.99 in 
brokerage fees and expenses to a broker which had purchased 407 
lugs of Chilean grapes for Respondent’s account on or about April 
16, 1969 (para. 6 of Complaint as admitted in para. 6 of Answer). 


6. By notice in writing, on or about August 21, 1969, the Regu- 
latory Branch, Fruit and Vegetable Division, notified Respondent 
that it was considered to be in violation of the Act with respect 


1. Although the transcript, page 8, refers to Norman Wedner as owning 69% of the stock, 
this appears to be error. 
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to the transactions here in issue and afforded Respondent an op- 
portunity to demonstrate or achieve compliance with all lawful 
requirements of the Act (complainant’s Ex. No. 1). Respondent 
has failed to do so. 


7. The Respondent experienced a warehouse disaster on or about 
August 13, 1968, resulting in an immediate loss of $30,000. The 
Respondent has made bona fide efforts to alleviate its precarious 
financial position. 


8. On June 27, 1969, the Respondent was placed into receiver- 
ship. 


PROPOSED CONCLUSIONS 


This action was brought by Complainant to enforce the provi- 
sions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seq.), and particularly Section 2 of that 
Act (7 U.S.C. 499b). As here pertinent, Subsection (4) of Sec- 
tion 2, inter alia, makes it unlawful with respect to transactions 
in interstate or foreign commerce for any commission merchant, 
dealer, or broker “to fail or refuse truly and correctly to account 
and make full payment promptly” in respect of any transaction 
for perishable agricultural commodities. 


Section 8 of the Act (7 U.S.C. 499h) provides in pertinent part: 


“(a) Whenever (a) the Secretary determines, as provided in 
section 6, that any commission merchant, dealer, or broker 
has violated any of the provisions of section 2,...., the Sec- 
retary may publish the facts and circumstances of such vio- 
lation and/or, by order, suspend the license of such offender 
for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may, by order, 
revoke the license of the offender... .” 


The issue here is whether or not the evidence establishes that 
the Respondent violated the Act. In resolving this question, it is 
noted that the Respondent has admitted that on 33 separate oc- 
casions it has failed or refused to pay, or to pay promptly, the 
net proceeds, the agreed purchase prices, and brokerage fees and 
expenses incurred with respect to perishable agricultural com- 
modities which were shipped in interstate or foreign commerce, 
and, for which Respondent was the consignee or purchaser. Re- 
spondent would seek to negate the legal effect of such violations 
by showing that with respect to 3 of the transactions payment, in 
full, was made late and that in connection with 5 of the transac- 
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tions a portion of the amount due was unascertainable because of 
a bona fide dispute as to the quality of the grapes. However, when 
the record evidence is viewed as a whole it is obvious that for a 
period of approximately eight months (October, 1968 through 
May, 1969) the Respondent either failed to pay, or to pay in full, 
its obligations. Respondent attributes this to a warehouse disaster 
which occurred in August of 1968 which resulted in a $30,000 loss. 
However, it is observed that the violations with which the Re- 
spondent is charged occurred well after August of 1968 and the 
amount of the unpaid obligations (excluding $24,772.50 attribut- 
able to 5 transactions in dispute) totaled $68,863.91 of which 
amount a total of $1,904.52 was paid late. In addition there are 
obligations of an unascertained amount which have not been paid 
because of an alleged dispute but which may total as much as 
$24,772.50, no portion of which has been paid. Respondent urges 
that it made good faith efforts to alleviate its precarious financial 
situation. This may be true, but it does not alter the fact that the 
Respondent repeatedly violated the statutory provisions requiring 
prompt payment. Also, the date of the last sale for which an 
unpaid obligation is still due is May 21, 1969. The only reasonable 
conclusion to be drawn from these circumstances is that in spite of 
its severe financial straits, of which it was aware, Respondent 
tried to continue operating on other people’s money, getting more 
deeply into debt in the process, for nine months after the disaster. 
Such activity constitutes a flagrant disregard of Respondent’s 
obligations to pay its creditors. Finally, it should also be noted 
that Respondent’s license was suspended on July 30, 1969, when 
it failed to satisfy two reparation awards pertaining to nine of the 
violations in this section (Paras. 2 and 7 of Complaint as admitted 
in paras. 2 and 7 of Answer). 


Respondent seeks to rely on the fact that after having been 
placed in receivership on June 27, 1969, it could no longer pay its 
creditors. However, this in no way constitutes a defense to its 
previous violations. Respondent continued to purchase, or receive 
on consignment, a vast amount of produce without paying for it, 
or without paying for it promptly, at a time when Respondent 
had outstanding numerous failures to make payments, and, at a 
time when it was aware of its poor financial condition and its 
probable inability to make timely and, in fact, any further pay- 
ments. 


Respondent’s many failures to make full payment promptly of 
the net proceeds realized from consignment transactions, and to 
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pay promptly and in full for numerous shipments of perishable 
agricultural commodities purchased and received in interstate or 
foreign commerce and its failure to pay promptly and in full 
brokerage fees earned in connection with purchases of perishable 
agricultural commodities in interstate commerce on its behalf, 
constitute repeated and flagrant violations of section 2 of the Act 
(7 U.S.C. 499b). Turner Produce, 25 A.D. 87 (1966) ; Louis Zwick 
& Son, 25 A.D. 90 (1966) ; Dixie Tomato & Produce, 28 A.D. 948 
(1969) ; John Martino, 28 A.D. 1357 (1969); Reese Sales Com- 
pany, 28 A.D. 1150 (1969); Harrisburg Daily Market, Inc. v. 
Freeman, 309 F.2d 646 (D.C. Cir., 1962) ; cert. den., 372 U.S. 976. 
We have no alternative but to find and conclude that Respondent 
is guilty of repeated and flagrant violations of the Act. 


In view of the fact that Respondent has allowed its license to 
lapse, and such license is no longer in effect, the suspension or 
revocation thereof was not requested by Complainant. The only 
sanction which is sought here is a finding that the violations were 
repeated and/or flagrant. As set forth above, we have found that 
the violations were repeated and flagrant. Therefore, the facts 
and circumstances shall be published pursuant to section 8(a) of 
the Act (7 U.S.C. 499h(a)). See e.g., Batista Nicholas Madonia, 
Jr., 26 A.D. 786 (1967) and cases cited therein. 


PROPOSED ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 13,420) 


J. A. Woop COMPANY v. A. J. TEBBE & SONS COMPANY. PACA 
Docket No. 2-1615. Decided September 23, 1970. 


F.o.b. sale—Diversion—Acceptance—Late inspection 


Where produce met contract specifications at shipping point, respondent’s 
diversion of the shipment of onions constituted acceptance and respon- 
dent is therefore liable to complainant for the full purchase price. The 
results of an inspection made eight days after produce arrived at contract 
destination are not indicative of the condition of the onions on the date 

of arrival. 
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John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Bobbitt, Brite, Bobbitt & Allen, San Antonio, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,278.43 in connection with a transaction in interstate com- 
merce involving a carload of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement and respondent filed an answering statement. 
Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 


2. Respondent is an individual, Cyril Henry Tebbe, doing busi- 
ness as A. J. Tebbe & Sons Company, whose address is 4600 Broad- 
way, San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On June 13, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, small to 
medium size, contained in car PFE 11161 then on track in Tolle- 
son, Arizona, at an agreed price of $1.90 per sack, f.o.b. shipping 
point in the State of Arizona. 
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4, The onions in car PFE 11161 had been officially inspected at 
Tolleson, Arizona, on June 12, 1969, and had been certified as U.S. 
No. 1 grade, with no decay, and with defects well within tolerance. 


5. Complainant, at 6 p.m. on June 13, 1969, billed car PFE 
11161 out of Tolleson, Arizona, to respondent at Denver, Colorado, 
where it arrived on or about June 18, 1969. The shipment was 
then diverted by respondent on June 18 from Denver, Colorado, to 
V. Giufre & Sons, Canastota, New York. 


6. Car PFE 11161 arrived in Canastota, New York, on June 25, 
1969, with the onions in the car being federally inspected, for 
condition only, at 2:15 p.m. the following day, June 26. The re- 
sults of that inspection, in relevant part, are as follows: 


“Condition of equipment: Each end of car 1 hatch cover open, 
plug out; 1 hatch cover closed, plug in. Bunkers empty. 


“Products inspected: ... ONIONS ... Applicant states 800 
sacks. 


“Condition of load: Thru load, sacks lengthwise and cross- 
wise, 2 to 8 rows, 7 or 8 layers. 


“Temperature of product: At doorways: Top 74°F., bottom 
72°F. 


“Condition: Mostly firm and damp. Range 7 to 44%, average 
16% decay. Decay is chiefly Black Mold Rot in early stages 
generally affecting outer fleshy scales. 


“Remarks: This inspection and certificate restricted to condi- 
tion only at applicant’s request.” 


7. At 3:26 p.m. on June 26, 1969, Giufre sent the following 
telegram to respondent: 


“.. . CAR OF ONIONS OUT OF GRADE UNABLE TO 
PACK UNABLE TO SELL 7 to 44 PERCENT DECAY 
COMPELLED TO REFUSE ADVISE DISPOSITION .. .” 


Respondent, by wire to complainant sent at 4:05 p.m. on June 26, 
informed complainant of the contents of Giufre’s wire, adding 
that respondent was refusing to accept car PFE 11161 and was 
diverting the car to complainant at Canastota. Ultimately the 
onions in car PFE 11161 were sold through C. H. Robinson Com- 
pany to Joseph Fierman & Son, Bronx, New York, for the account 
of whom concerned, for net proceeds of $241.57. This sum, plus an 
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accounting rendered by C. H. Robinson Company under date of 
July 3, 1969, was forwarded to complainant by Robinson. 


8. The formal complaint was filed on December 22, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in its sworn complaint alleges—in substance—that 
on June 13, 1969, it sold and shipped to respondent at Denver, 
Colorado, in car PFE 11161, 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, at an agreed 
contract price of $1.90 per sack, f.o.b. Tolleson, Arizona. Com- 
plainant further alleges that the carload of onions was received 
and accepted by respondent, but that complainant has received 
only $241.57 in connection with this transaction, leaving a balance 
of $1,278.48 due and owing from respondent. 


Respondent in his verified answer admits the purchase of the 
onions involved herein, and also admits that they were shipped by 
complainant out of Tolleson, Arizona, to respondent at Denver, 
Colorado, on June 13, 1969. Respondent denies, however, that the 
onions met contract requirements as to kind, quality and grade, 
and also denies that he accepted the shipment or is liable to com- 
plainant for any unpaid balance in connection with this transac- 
tion. On the contrary, as alleged by respondent in his answer, 
complainant agreed to “stand behind the quality and condition of 
its shipments to respondent subject to inspection and acceptance 
at final destination, without regard to any diversion thereof en- 
route to final destination, and in fact and as a matter of law 
waived any right to assert that diversion constituted acceptance 
by respondent.” Respondent further alleges in his answer that 
the onions in car PFE 11161 failed to grade U.S. No. 1 on arrival 
at final destination, Canastota, New York, after diversion to that 
point, and were rejected by respondent’s buyer, V. Giufre & Sons. 
Respondent contends that the condition of the onions at Canastota, 
as evidenced by the inspection made there on June 26, 1969, 
establishes that the onions were not in suitable shipping condition 
when shipped by complainant from Tolleson on June 13, in breach 
of the contract between the parties. 


Complainant’s evidence in support of its contention that this 
was an f.o.b. sale of a carload of yellow-Granex-Grano onions, 
Copper Head brand, U.S. No. 1 grade, for shipment to respondent 
at Denver, Colorado, in car PFE 11161, consists of the allegations 
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in its verified complaint; its invoice to respondent dated June 13, 
1969, setting forth these details; a bill of lading showing car 
PFE 11161 being billed out of Tolleson, Arizona, to respondent at 
Denver, Colorado, at 6 p.m. on June 13; and an official certificate 
of inspection, dated June 12, 1969, certifying that the onions in 
car PFE 11161 were U.S. No. 1 grade, Granex-Grano type, 174” 
to 3” in size, with no decay and with defects well within tolerance. 


Respondent, in support of the allegations in his verified answer, 
offers only the statements contained in the answer, together with 
several exhibits attached to the answer. Of the exhibits, only one 
(Exhibit No. 6) pertains to car PFE 11161. This is a telegram 
to complainant from respondent, dated June 26, 1969, to which 
detailed reference is made in Finding of Fact No. 7. 


In reviewing the evidence before us, we are of the opinion that 
complainant’s evidence is sufficient to sustain its position in this 
case, and that respondent’s evidence is not sufficient to sustain the 
allegations in his answer. Accordingly, we conclude that respon- 
dent’s diversion of this car at Denver constituted an acceptance 
of the onions contained therein, rendering respondent liable for 
the agreed f.o.b. purchase price of $1,520, less any monies paid to 
complainant by respondent and less any damages to respondent 
flowing from any breach of contract by complainant. 


It does not appear that respondent is claiming that the onions 
involved herein were not U.S. No. 1 grade at time of shipping on 
June 18, 1969. He does expressly contend, however, that the onions 
were not in suitable shipping condition at that time, in breach of 
the warranty that was a part of this f.o.b. sale.1 As proof of the 
alleged breach by complainant of this warranty, respondent points 
to the results of the inspection made of the onions in Canastota, 
New York, on June 26, 1969. 


We do not think that the results of an inspection made eight 
days after the onions arrived at contract destination are to be 
accepted as being indicative of the condition of the onions on the 
date of arrival. See Gonzales Packing Co. v. Price, et al., 25 A.D. 
248. As the moving party, respondent has the burden of proving 
by a preponderance of the evidence that the warranty of suitable 





1. The Department’s regulations provide that in an f.o.b. sale, the commodity must be 
placed free on board the car, in suitable shipping condition. 7 CFR 46.48(i). “Suitable ship- 
ping condition,” in relation to direct shipments, is defined in the regulations as meaning that 
the commodity, at time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery without abnormal deteriora- 
tion at the contract destination agreed upon between the parties. 7 CFR 46.43(j). 
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shipping condition was breached by complainant. We conclude 
that respondent has failed to sustain that burden. 


The agreed contract price of this carload of onions was $1,520. 
Respondent has paid complainant $241.57 of this sum, leaving a 
balance due and owing of $1,278.48. Respondent’s failure to pay 
this balance is a breach of its contract with complainant, in vio- 
lation of section 2 of the act. Accordingly, reparation should be 
awarded to complainant against respondent, as damages, in the 
amount of $1,278.48, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,278.48, with interest there- 
on at the rate of 8 percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,421) 


P. E. I. PRODUCE COMPANY, LIMITED v. F. & G. PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1750. Decided September 25, 1970. 


Stay order vacated—Reopening after default, denied—Good cause 
not shown for failure to file timely answer 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On August 28, 1970, respondent filed a request to reopen follow- 
ing the entry of an order July 29, 1970, awarding reparation by 
default to complainant. The order of July 29, 1970, was stayed 
on August 14, 1970. 


Complainant filed an answer opposing respondent’s request to 
reopen. Respondent has not given an adequate answer for its 
failure to file a timely answer nor has it offered as an answer 
what appears to be a reasonable defense on the merits. 


Accordingly, the stay order of August 14, 1970, is vacated and 
respondent shall pay the reparation prescribed in the order of 
July 29, 1970, within 30 days from the date hereof. 
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(No. 13,422) 


PRODUCE DISTRIBUTORS v. MUTUAL VEGETABLE SALES. PACA 
Docket No. 2-1356. Decided September 30, 1970. 


Failure to ship—Damages 


Where a contract was formed and respondent failed to ship the produce 
pursuant thereto, complainant’s replacement purchase was justified and 
respondent is liable to complainant for the amount claimed. 


LeRoy W. Gudgeon, Chicago, IIl., for complainant. 
John R. Catlin, Western Growers Association, Los Angeles, Cal., for re- 
spondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,499 in connection with 
a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Leo Goldberg and 
Hyman Stein doing business as Produce Distributors, whose ad- 
dress is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent, Mutual Vegetable Sales, is a corporation whose 
address is P. O. Box 1996, Salinas, California. At the time of the 
transaction involved herein, respondent was licensed under the act. 
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3. On or about March 28, 1969, complainant called the Chicago 
office of C. H. Robinson Company, a brokerage firm, and inquired 
if any lettuce was available for shipment on that day. C. H. 
Robinson Company advised complainant that they would check 
with their shippers as to the availability of lettuce. 


4. Later the same morning, after discussing the availability of 
a car of lettuce with respondent, Donald Lerner of C. H. Robinson 
Company called and informed complainant that a load of 85% and 
better U.S. No. 1, 2-dozen lettuce, Heads Up brand, averaging 46- 
47 pounds after cooling, with approximately 1,064 cartons at a 
price of $3.50 per carton, f.o.b. plus precooling was available from 
respondent for shipment that day. Complainant told Donald 
Lerner that the terms and price quoted would be acceptable. 


5. At approximately 12:00 noon on the same day respondent 
called Lerner and informed him that a car of lettuce of 85% U.S. 
No. 1 quality would not be available. Lerner relayed this message 
to complainant who indicated that complainant still wanted the 
car of 85% U.S. No. 1 quality lettuce but would be willing to take 
the car the following day. Lerner again contacted respondent and 
respondent stated that it would try to ship the car the following 
day. 


6. On March 28, 1969, C. H. Robinson Company issued a memo- 
randum of sale showing respondent as the seller and complainant 
as the buyer of a carload of lettuce as described in Finding of Fact 
4, and showing a shipping date of March 28 or 29, 1969. Respon- 
dent returned this memorandum of sale, under date of April 3, 
1969, stating that it was invalid. 


7. On March 29, 1969, complainant was informed through the 
broker that the car would not be shipped since the respondent did 
not have the required quality. Complainant instructed the broker 
to send respondent a telegram stating that complainant intended to 
buy a car of lettuce as a replacement and hold respondent for any 
difference in cost. 


8. On the same day, upon learning that the broker was sending 
the telegram mentioned above, respondent sent to the broker the 
following telegram: 


“REFERENCE OUR PHONE CONVERSATION 3-28-69 
WE ADVISED YOU WE WOULD NOT SELL PRODUCE 
DISTRIBUTORS AND ALSO ADVISED YOU 3-28-69 LET- 
TUCE UNSUITABLE QUALITY FOR YOUR MARKET 
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AND DID NOT MAKE ANY DEFINITE COMMITMENT 
FOR ANY SHIPMENT ON 38-28-69 OR 3-29-69 AND 
THEREFORE CANNOT UNDERSTAND THE TEXT OF 
YOUR WIRE.” 


The text of this telegram was not conveyed to complainant by C. 
H. Robinson Company until March 31, 1969, due to the interven- 
ing Sunday. 


9. On March 31, 1969, complainant purchased a carload of let- 
tuce containing 1,064 cartons 2-dozen size White House brand let- 
tuce at $5.00 per carton plus $.25 per carton cooling, f.o.b. Mesa, 
Arizona, and notified respondent through the broker by telegram 
on April 1, 1969, of that fact and that claim would be made against 
respondent for the difference in cost. 


10. The formal complaint was filed on June 30, 1969, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that on March 28, 1969, a contract was 
formed between itself and respondent calling for the shipment 
on that date of a carload of lettuce of the kind, quality and price 
specified in Finding of Fact 4. This contract was made, according 
to complainant, through the Chicago office of C. H. Robinson Com- 
pany. Both parties agree that they made no contacts with each 
other except through C. H. Robinson Company. Complainant’s 
principal evidence that a contract was formed is the testimony of 
Donald Lerner, the employee of C. H. Robinson Company who 
handled the negotiations with respondent, and the memorandum 
of sale which Lerner issued. After receiving an inquiry from com- 
plainant as to the availability of lettuce Lerner states that he con- 
tacted respondent by telephone, received a definite commitment of 
a carload of lettuce as described in Finding of Fact 4, and then 
contacted complainant who stated that the carload described would 
be acceptable. Lerner states that a contract was formed between 
the parties. The testimony offered on behaif of respondent is that 
the order for the lettuce was contingent upon the lettuce meeting 
a certain grade and that it did not meet the required grade and 
respondent thus incurred no obligation to ship the lettuce. 


Considering the evidence as a whole we conclude that complain- 
ant has proven by a preponderance of the evidence that a contract 
was formed as outlined in Finding of Fact 4. However we are un- 
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able to say that respondent has proven the alleged contingency 
provision of that contract. 


Since a contract was formed and respondent failed to ship pur- 
suant to that contract, complainant’s purchase of a replacement 
car was justified and respondent is liable to complainant for the 
difference in cost between the two cars. (See Uniform Commercial 
Code Section 2-712). The cost of cooling on the two cars may be 
assumed to have been equivalent. The difference in cost for the 
lettuce was $1.50 per carton on 1,064 cartons or $1,596.00. Com- 
plainant is claiming only $1,499 in this proceeding. Respondent’s 
failure to pay to complainant this amount is a violation of section 
2 of the act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,499, with interest thereon at 
the rate of 8 percent per annum from April 1, 1969, until paid. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 18,423) 


SAL F. Crispo, INC. v. HALF MOON FRUIT & PRODUCE Co. PACA 
Docket No. 2-1795. Order of dismissal issued September 22, 
1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,424) 


CULIACAN PRODUCE Co., INC. v. DEVITA FruIT Co. PACA Docket 

No. 2-1808. Reparation of $3,235 with 8 percent interest from 
March 1, 1970, awarded complainant against respondent in 
order issued September 14, 1970. 
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(No. 18,425) 


ETHERIDGE PRODUCE v. WHITEY PRODUCE Co. INc. PACA Docket 
No. 2-1818. Reparation of $4,838.55 with 8 percent interest 
from September 1, 1969, awarded complainant against re- 
spondent in order issued September 14, 1970. 


(No. 13,426) 


HEARSH Bros. Div. OF DVR Corp. v. SALAD SERVICE PRODUCE Co. 
Inc. PACA Docket No. 2-1814. Reparation of $3,351.55 with 
8 percent interest from March 1, 1970, awarded complainant 
against respondent in order issued September 14, 1970. 


(No. 13,427) 


B & L PRODUCE OF ARIZONA, INC. v. FELBERBAUM COMPANY, INC., 
d/b/a HAYWARD TROPICAL FRUIT COMPANY. PACA Docket 
No. 2-1815. Reparation of $1,653.25 with 8 percent interest 
from February 1, 1970, awarded complainant against re- 
spondent in order issued September 14, 1970. 


(No. 13,428) 


HOUSE OF BUD, INC. v. AMERICAN PRODUCE Co., INC. PACA Docket 
No. 2-1816. Reparation of $809.50 with 8 percent interest 
from February 1, 1970, awarded complainant against respon- 
dent in order issued September 15, 1970. 


(No. 13,429) 


GOLD RIBBON POTATO Co. v. CENTRAL BANANA Co. INC. PACA 
Docket No. 2-1817. Reparation of $3,321.75 with 8 percent 
interest from August 1, 1969, awarded complainant against 
respondent in order issued September 15, 1970. 


(No. 13,430) 


B & L PRODUCE OF ARIZONA, INC. v. LOU LODEN PRODUCE DISTRIBU- 
TOR. PACA Docket No. 2-1819. Reparation of $415.80 with 
8 percent interest from February 1, 1970, awarded com- 
plainant against respondent in order issued September 15, 
1970. 
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(No. 13,431) 


TANITA FARMS, INC. v. NAGEL PACKING Co. PACA Docket No. 
2-1820. Reparation of $3,152.19 with 8 percent interest from 
July 1, 1969, awarded complainant against respondent in 
order issued September 15, 1970. 


(No. 13,432) 


J. F. MACNULTY, INC. v. STANLEY LABANOWSKI, JR. PACA Docket 
No. 2-1821. Reparation of $171.50 with 8 percent interest 
from December 1, 1969, awarded complainant against respon- 
dent in order issued September 15, 1970. 


(No. 13,433) 


MENDELSON-ZELLER CO. INC. v. FELBERBAUM COMPANY, INC., 
d/b/a HAYWARD TROPICAL FRUIT COMPANY. PACA Docket 
No. 2-1822. Reparation of $3,173.75 with 8 percent interest 
from January 1, 1970, awarded complainant against respon- 
dent in order issued September 15, 1970. 


(No. 13,434) 


D. R. (BUD) SHAFFER, INC. v. MUNCHY FRUIT Co. PACA Docket 
No. 2-1823. Reparation of $622.80 with 8 percent interest 
from February 1, 1970, awarded complainant against respon- 
dent in order issued September 15, 1970. 


(No. 13,435) 


H & M FUJISHIGE v. MIKE PHILLIPS ENTERPRISES, INCORPORATED. 
PACA Docket No. 2-1824. Reparation of $3,495 with 8 per- 
cent interest from June 1, 1970, awarded complainant against 
respondent in order issued September 15, 1970. 


(No. 13,436) 


DuRSsO PRODUCE Co. INC. v. HENRY BOUSSON & SON, INC. PACA 
Docket No. 2-1838. Reparation of $3,000 with 8 percent in- 
terest from August 1, 1969, awarded complainant against 

respondent in order issued September 24, 1970. 
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(No. 13,437) 


STANDARD FRUIT AND STEAMSHIP COMPANY v. MILEO & SON. 
PACA Docket No. 2-1833. Reparation of $24,834.64 with 8 
percent interest from May 1, 1970, awarded complainant 
against respondent in order issued issued September 24, 1970. 


(No. 13,438) 


TERRES NOIRES LTEE v. RICHARD WELLER. PACA Docket No. 2- 
1812. Reparation of $465.78 with 8 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued September 24, 1970. 
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